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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 

Damico Ma:drigal, Court File No. 05-CV-01673 JNE/JGL 
Plaintiff, 

v. 

Kerry Inc., a foreign corporation, dlb/a 
Kerry Specialty Ingredients, 

Defendant. 

DEFENDANT'S ANSWER TO TI{E 
COMPLAINT 

Kerry Inc, ("Kerry"), by its attorneys, hereby answers Plaintiff's Complaint. 

I. Keny admits the allegations in paragraph I. 

2. Kerry denies that "Kerry Specialty Ingredients" has been registered as an assumed 

____ ____cn=a=m=e,_o.r_thaLKeIJY_has not registered with the Minnesota Secretary of State as a foreign 

corporation. Kerry is without knowledge or infonnation sufficient to fonn belief as to truth of 

the allegation that it is conducting business "throughout" the State of Minnesota in that such 

terminology is unclear. Kerry admits it does business in Minnesota and admits the remaining 

allegations of paragraph 2. 

3. Kerry denies that Plaintiff became employed by it at its Albert Lea facility on or 

about February 4, 1984. Kerry admits that Pla[ntiff was employed by Freeborn Foods on or 

about that date. Kerry is without knowledge or information sufficient to form a belief as to the 

position in which Freeborn Foods originally employed Plaintiff. Kerry admits that when it 

purchased the Albert Lea facility from Armour Foods, Lrlc. in October, 2000, it hired Plaintiff. 

4. Kerry admits that during the time P1aintiff was employed by it he performed his 

job in a manner sufficient to retain his position. Kerry is without knowledge or information 
, 

sufficient to form a belief as to the remaining allegations of paragraph 4. 
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5. Kerry is without knowledge or information sufficient to form a belief as to the 

truth of the allegations of paragraph 5 in that the 'job" referenced is not identified. Kerry admits 

that prior to approximately November 22, 2004 Plaintiff could perform the essential functions of 

the jobs he held with or without reasonable accommodation. 

6. Kerry admits that records in its possession apparently generated during Plaintiffs 

employment with Freeborn Foods indicate that on or about June 22, I 989 Plaintiff injured the L-

5 disc, that he sought and received workers• compensation benefits, had back surgery, and 

returned to work at Freeborn Foods under medical work restrictions, Kerry is without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

of paragraph 6. 

7. Kerry is without knowledge or information sufficient to form a belief as to the 

truth of the allegations of paragraph 7. 

8. Kerry denies that Plaintiff was terminated. Kerry admits that until Plaintiffs 

layoff on or about November 22, 2004, he worked in the "Intake" position referenced. 

9, Kerry admits that in September 2004, in an economy measure, Kerry eliminated 

the job position previously held by Plaintiff, and at least one other job position held by other 

persons. Kerry admits that, pursuant to the requirements of the applicable collective bargaining 

agreement with Plaintiff's union, it posted a Notice of Job Openings for a "Janitor/Intake 

Operator." This new position combined the Janitor and Intake Operator jobs. Th~ intake 

operator component of the position included a requirement, as ari essential function of the job, 

that incumber1ts, upon occasion, perform lifting of as much as 55 lbs. Kerry admits further that, 

following negotiations with Plaintiff's union, on or about December 17, 2004 it modified the 

2 
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41. Kerry denies the allegations of paragraph 41. 

AFFIRM.A TIVE DEFENSES 

To the extent Plaintiff's Complaint alleges injuries covered by the Minnesota 

Workers' Compensation Act (Minn. Stat. Section 176 et seq.), he is barred by the exclusivity 

provisions of that Act [Minn. Stat. Section 176.031 ). 

2 Plaintiff a prayer for back pay and/or for monetary damages is barred in whole or 

in part by his failure to mitigate his damages. 

3 To the extent Minnesota law does not allow trial by jury, Plaintiff's request for a 

jury trial should be stricken. 

4 Plai~tiff's claim is barred in whole or in part since, pursuant to the applicable 

( 

Collective .Bargaining Agreement with his union, on o~ about December 17, 2004, he bid on two 

-----------tJ.~ p0-s~tions--which .h.e.-app-arentl1---helia\l.ell.:wer:.e-W1thinJJis medical re~trictlonst-b=u~t_._d...,id"'-llno,.,_.t~---------'*~(_·•· _ 
~l.._.,_. 

receive either position because he was not the senior bidder. 

WHEREFORE. Defendant Kerry, Inc., prays that Plaintiffs Complaint be dismissed with 

prejudice, and that Kerry be awarded its costs, attorneys' fees, and other relief the court deems 

fit. 

DATED: August 12, 2005 

Documenl!D:40J789.I 8/12i'.200511:55:00 AM 

KERRY .INC, d/b/a KERRY SPECIAL TY 
lNGREDIENTS, Defendant 

s/ John J. McDonald, Jr. 
John J. McDonald, Jr. (#136815) 
Bradley J. Lindeman (#0298116) 
MEAGHER & GEER P.L.L.P. 
33 South Sixth Street, Suite 4200 
Minneapolis, Minnesota 5 5402-3 7 8 8 
(612) 338-0661 

and 
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Exercise On Timing and Waiver for Answer and Pre-Answer Defenses 

Assume the following facts: 
Penelope brings suit against Dan Dugan in the United States District Court for the Southern 
District of Texas, Her case is filed on August 1, 2014, Twenty days later, on August 21, you, 
Dugan's lawyer, file a pre-answer motion in which you assert the defense that process was not 
properly served. About a week later, you realize that Dugan has a potentially viable defense of 
lack of personal jurisdiction he could have as:;erted. You also conclude that another potential 
party, Trudy, is arguably an indispensable party who should be in the case. You have not yet 
filed an answer on Dugan's behalf and the court has 11ot yet ruled on the motion you filed. 
Questions: 

1. Can you assert the defense of lack of personal jurisdiction in another pre answer motion? 

2. Can you assert the defense of failure to join an indispensable party in another pre answer 
motion? 

3. Could you instead assert either defense in the answer? 

4. Would iL maller whether, at the time you filed the pre answer motion to clismiss for 
insufficient service that neither you nor your client were aware of lhe facts on which the 
additional defenses would be based? 

Now change the facts, above, as follows: 
Penelope brings suit against Dan Dugan in the United States District Court for the Southern 
District of Texas. Her case is filed on August 1, 2014. Twenty days later, on August 21, on 
behalf of Dugan you, his lawyer, file a pre-answer motion in which you assert the defense that 
venue is improper. When that motion is denied, you file an answer on Dugan·s behalr, Six 
months Inter, you realize that there is no subject matter jurisdiction. Questions: 

1. Can you assert this defense in n motion to dismiss? If s0 1 what specific rule would you use? 

2. What if you didn't realize the problem with subject matter until after the case had gone to trial 
and a verdict was entered against Dugan? Could you make this argument for the first time on 
appeal? 

Now change the facts, above. as follows: 
Penelope brings suit against Dan Dugan in the United States District Court for the Southern 
District of Texas, Her case is filed on August 1, 2014. Twenty days later, on August 21, on 
behalf of Dugan you, his lawyer, file an answer. A month later, however1 you realize that there is 
a defense of insufficiency of service of process and another defense of failure to state n claim on 
which relief can be granted. Are you allowed to raise either of these defenses now? If so, how 
would you do so? 
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THE CASE AGAINST THE LAWSUIT ABUSE 
REDUCTION ACT OF 2011 

Lonny Hoffman· 

I. INTRODUCTION 

On March 91 2011, Lamar Smith, Chairman 0£ the House of 
Representatives Committee on the Judiciary, introduced H.R. _966, 
the Lawsuit ~e Re_d{!~on A.r;t.1 Qn_ the Sl.l.me day Chorles .. 
Grassley, the ranking Republican member of the Senate Judiciary 
Comm.ittee1 sponsored. an identical :measure in the.upper cliamher.2 

Animated by concern over rising costs and abuses in federal civil 
cases, the bills stiffen penalties against lawyers who file 
sanctionable papers in federal col.l::tt by legislatively amending Rule 
11 of the Federal Rules of Civil Procedure, the general certification 
and sanctions standard for federal civil cases.3 

Tb.is is no& the first time tbaL Cuugrt!!¼s has tried to reform the 
federal sanctions :rule as a means of curbing litigation costs and 
abu..r:e. Since 19951 bills regularly have been introduced that would 
toughen Rule 11, but to date, none have been successfully enacted.4 

However, buoyed by sweeping victories last November that gave 
Republicans majority control of the Bouse and a much greater voice 
in the Senate/ the prospects for legislative reform of Rule 11 are 
better now than they have ever been befure. 

Enacted in 1938 as parl of the original rules, Rule 11 remained 
unchanged for half a century.6 Tb.e.n; in 19831 s:puned by 
perceptions of a growing litigation crisis, judicial rulcmakers 
proposed significant amendments to the ,rule.1 One of the most 
important changes was that the rule was made :mandatory so that 
courts were :req:cired "to impose sanctions whenever a violation of 
the role was found to have occurred."~ Thls and other amendments 
in 1983 signaled that the rule was now meant to hold lawyers more 
accountable f'crr improper canduct in federal ca.ses.9 It soon became 
apparent, however, that the 1983 version of Rule 11 not only failed 
to deter groundless litigation practices but actually led to greater 
litigation costs and abuses in many cases by incentivizing 
voluminous, wasteful satellite litigation 01,er sanctions. Finally 
convinced that tbe 1983 experiment with Rule 11 was ill-advised, 
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rulem.akers amended the rule again a decade later to soften its 
sharpest edges. 1a Although most in the legal profession welcomed 
the 1993 amendments, some thought the revisions to the rule 
weakened a powerful detenent against wrongful litigation 
practices." Seizing on these concerns, the Republican Farly made 
reform of Rule 11 one of the highlighted parl.s of the sweeping 
legislative reforms they proposed in the Contract with America 
leading up to the 1994 mid~tenn elections.~ 

With awareness of thls history, and frustrated by their 
repeated failures over the last fifteen years to stiffen penalties 
agru}l,St lawyers, sponsors introduced the Lawsuit Abuse 
Reduction Act of 2011 (LARA) with high hopes of finally 
succeeding in their ambitions. The first of the changes LARA 
ma.ltes to Rule 11 is to require the imposition of sanctions 
when,ever the district judge find{! that the rule was violated, 
mirroring the mandatory form of the 1983 version of the rule.ll 
This sanction provision is a significant change to existing law. 

____ fu_deed,_ e::i:cept for the decade in which the 1983 version of Rule 
11 was in force, federal judges have always been vested. with 
discretion to decide which violations of the rule warrant 
punisbm.ent and which do not. H LARA's second retrogressive reform 
elimjnates the existing safe harbor provision in the current rule.~ 
The safe harbor, put in p1ace in 1993, protects against the 
imposition of sanclions Sf the filing alleged to be in violation of the 
rule is withdrawn ma timely manner? The third reform would 
make the sanroons rule even more potent than it was tb.irly years 
a,,,oU. The p:roposed legislation does so by adding an express proviso 
autboriz:i.ng-the better word may be encouraging-judges to award 
monetary sanctions, including attorney's fees and costs incurred by 
the other side, when the nile_ is tlolated. 17 'l'lilit change departs 
drastically not only from current law but evau from that earlier 
version of the rule masmucb as compensation never has been the 
express pu:r:pose of the rule. u Indeed, one of the main. criticisms of 
the 1983 version of Rule 11 that prom.:pted. its revision was th.a:!;, 
notwithstanding that rulem.akers intended the rule to be for 
deterrencey litigBJJ.ts and courts :frequently misused it for 
compensatory, cost-shifting purposes.1

g · 
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ll. EXTENSIVE Elv.!Pl.RICAL RESEARCH ON RULE 11 
DEMONSTF-~TEB THAT A RETURN TO THE 1983 V'.EIBSION' OF THE 

RULE WOULD iNOP..EASE COSTS AND DELAYS AND FOSTER. 
GREATERLI'l'IGA'ITONABUSE 

A vast body of empirical evidence has been coTiected relating 
to the 1983 version of Rule 11. As Georgene Vairo observes in her 
leading treatise on .Rule 11, '-'Few amendl:n.ents to the Federal 
Rules of Civil Pxocedme have generated the controversy and 
study occasioned by the 1Q83 amendments to Rule 11.ii10 AB a 
result, we · are forlu:nate today not to have to consider 
amendments to the rule in the same empirical vacuum. in which 
the rule-makers in 1983 preyi.ously operated. There have been at 
least nine major emJJirical studies and .numerous reporl.s of the 
1983 version of Rule 11.21 Several books, a great many law review 

a.rtic1es, and a m_yriad of legal and lay newspaper stories have 
also e:mmined it.zi Of course, there were also literally thousands 
of reported judicial opinions on roe subjeci;,1, lliough more than 
any!:hi.ng else these prooably serve best to underscore the 
difficulties wrought by tbe 1983 amendments. In an,y event, 
drawing on all of these sottrces today 1 there is much we can say 
with a great deal of cerlai:ncy· about the 1983 Rule 11 ~erience. 
Indeed, the available empmcal evidence is so persuasive that it 
has produced a remarkable degree of agreement across the 
political spectrum tbat the 1983 sanctions rule was one of the 
most ill-advised :procedural e:qierl:ments ever tried. This moment 
is one of those occasio:qs, regrettably ra:ret when we do not have 
ta legislate bliriclly; history can be our guide. 

A. The 1983 Version of the Rule Produced cz.n Auala.nche of 
Un.welcome Satellite Litigation 

If the objective was to substantially increase the sheer 
volume of requests for sanctions, then by that measure the 1983 
version of Rule 11 certainly did not disappoint. ln less than ten 
yeaxs, the rule gene:rated nea:rly 7,000 repo:rted sanctions 
decisions?' And. those were just llie cases that were easily 
identified because they were reported. When unreported 
decisions are taken iuf:o acco-un.t, the actl.lal amount of Rule 11 
acthity dwsrfed the reported figures, as the country's most 
respected legal practitioner on the subject, Greg Josephl has 
emphasized. 25 Indeed, a. task force organized by the Thl:rd Circuit 
to study Rule 11 by looki.ng at both reported a:nd u.ureporled 
cases found that :in the Third Circuit less than 40% of the Rule 11 
decislons were published or available on Lexis or Westlaw.:z. The 
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contrast with the paucity of decisions under the original version 
of Rule-11 could not have beeo sharper. Moreover, these figures 
also stand in contrast with the marked drop off in Rule 11 cases 
since the 1993 amendments to Rule 11 went into effect (more on 
that, in. Part m, below). 

Sanctions :praclice took on a life of its awn under the 1983 
rule. After passage of the 1983 amendments. a cottage industry 
arose with la'WJers routinely battling over the minutiae of all of 
the new obligations imposed. All too often this produced satellite 
litigation witlun the ~ase itself over one or the other lawyer's (or 
both lawyers>) alleged noncompliance with the :ru!e. One side 
would move to sanction his opponent who might respond, in kind, 
by filing a sanctions motion on the ba.:i--is th(J.t the filing of the 
origin!½ sanctions motion was, itself, sanctionabl~t f\Ai:l,,on and .. 
on it would go. All of this would take place as a side show to the 
trial of the case itself, with limited resources and tune spent 
dealing with these tertiary sanctions issues. Georgene Vairo 
summarized the "avalanche" of satellite litigation unleashed by 

· the 1983 amendments! 

Beginning in 1984, the volume of cases decided under the 1 ... ,,.-
--rttle---iner-ease~ally;-By-the---end-oH98'1,-ihe-----------f¼s-,, 

number of teported Rule 11 cases had plateaued. Even "· · 
though the number of reported cases leveled off, motions 
under the amended rule continued to be made routinely, 
especially by defense coun.sel, as many attorneys were 
unable to pass np the opportunity to force their 
adversaries to justify the factual and legal bases 
underlying motions and pleadings. Indeed, one study 
found that in a one-year period, almost one-third of the 
respondents to the survey reported being involved in u 
case :in which Rule 11 motions or orders to show cause 
were made. The same study showed that almost 55% of 
the Tespondents had experienced eitber formal or 
informal threats of Rule 11 sanction.s. 23 

The reasons that explain the significant increase in 
sanctions motions that occurred are va..ried but certainly at least 
include that Rule 11 in its 1983 form crone to be seen-contrary 
to tbe rulernakers' in.tent"-as s. fee-shifting device that could be 
used for compensatory p1.1l1Joses. In consequence, even the rule's 
strongest backers began to realize that the satellite litigation the 
rule was causing, and the compensatory fee-shifting effect that 
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the frequ1ml; award of monetary damages was producing, were 
greatly troubling developments. 13 

B. The 1983 Ru:te. Was Applied Inconsistently and Inequitably 

1. Civil Rights on.d Employment Discrimination. Plaintiffs, 
in. Particular, Were Impacted tha Most Severely Under the 1983 
Version of Rule 11. The available empirical evidence persuasively 
demonstrates the profound .discrlro.inatory effects of the 1983 
version of Rule 11. Sanctions were sought and imposed against 
civil rights and employm~t discrimination plaintiffs, m 
particu]ar, more often tban other litigants in the civil courts, 
with the greatest disparities m treatment observed in the first 
:five years of the amended rule's existence. In a study conducted 
in 1988, researchers with the Federal Judicial Center (FJC) 
found that ci:vil rights and employment discrimination. plaintiffs 
w~re the subject of sanctions :motions more than 22% of the time, 
well out of proportion to the percentage of such cases filed. 30 Civil 
rights and employment cliscri:tnin.ation plaintiffs ware sanctioned 
more than 70% of tbe time sanctions were sough~ a sig:nfficantly 
higher rate than in cases. against other kinds of plaintiffs.:u 

One reason. why civil rights claimants and other resource-poor 
plaintiffs, like employment discrimination claimants, faced 
much tougher treatment under the 1983 rule is that, as applied 
by many courts, the 1983 version was used a.s a cost-shifting 
device. The Advisory Committee itself eventually realized that 
under the 1983 :rule, tbe poorest victims and their lawyers faced the 
greatest threat from :monetary sanctions. In its iliseussions about 
amending the rule to overcome the prior experience, the Advisory 
Conmuttee recognized the parliculal' problem cost-sbming coul!i 
create m "'cases in.valving litigants with greatly disparate 
financial resources."n 1n addition. the 1993 Advisory Committee 
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N ates make reference to the problems posed by cost-shlfl.ing fi 
"an impecunious adversary,"" 

The 1983 experience also reflects that judg1 
disproportionately enforced the prefiling factual investigatic 
requiremen~ of the mle against civil rights plaintiffs and the 
lawyera.;;.i In many of' these decisions, sanctions were awarde 
even though factual information vital to asserting a claim was i 
the sole possesaion of the defendant. There are man 
illustra.t.ions of this perverse problem, as Professor Carl Tobi. 
carefully documented in a series of penetrating articles a1mut th 
rule's disparate impact on civil rights claimants? Professc 
Tobias recognized that lack of access to prnofwas a problem tha 
bedeviled these claimants especially: 

Civil right.s actions, in comparison with private, two-party 
contract suits, implic.ata public issues and involve many 
persons. Correspondingly, civil rights lltigants and 
practitioners, in contrast to the parties and lawyers they 
typically oppose, such as governmental entities or 
coryorate counsel, ha,;e restricted access to pertinent 
datii e.ud meager resources -with which to perform 
invest:igatJons, to collect and evaluate information, and to 
conduct legal researcb.l 6 

As he documented, courts often did not take the imbalance 
in access ta proof into account in deciding whether to impose 
sanctions under the 1983 version, of the rule.;tr One lllustration 
of tbi.s is John.son. u. United States, a case involving the se:mal 
assault of an infant, in which the dissent took the majority to 
task for imposing an unrealistic pleading burden on the 

----------------+'=· ~_given her obvious lack of access to proof before 
discovery: 

The [majority] opinion notes that the complaint does not 
state facts indfoati.o.g that Ojeda bad "committed past 
offenses or manifested previous aberrant behavior that bis 
employers should have detected." •.. 

Nowhere does the majority suggest how plmntiff, 
presuit, could ever obto.in such information. One 
aul:borif;ative source, Ojeda's personnel filo, is in the 
govem.Dleot's control, but it usuaJly would be rega:rdod as 
quasi-confidential end unavailable to an outsider. As a 
practical matter, therefora, plain.l;iffs attorney would 
probably be unable to obtain the information :raquired by 
the majority ta satisfy Rule 11 without some fonn of 
compelled. discovery, discovery which would be ava:ilable 
only if the action sbould ST.l!'V)Ve the inevitable Rule 12 
motion by the goven1.Ill.ent. As a result, requiring plaintiff to 
plead the additional information mentioned ).n the majority 
opinion erects a "Catch 22~ barrier: no information until · 
litigation, but no litigation without inJonnalaon. 34 

A still further factor that contributed to the discriruinatory 
impact of tbe 1983 version of Rule 11 was that a sand.ions legal 
standard is inherently flexible, which is to say it is highly 
susceptible to different interpretations. Of course, indeterminacy 
is not unique to sanctions rules, but for reasons that are perhaps 
still not entirely understood, the failure of the law in thls area to 
de1e1op evenly and coherently fell particularly hard on civil 
rights and elllployment discrimination plaintiffs. 39 As discussed 
below in Part m, these problems would have continued to exist 
with the 1993 :rttle but for the adoption of the safe harbor 
provision in that rule, which ameliorates at least some of the 
harsh effects of the rule's inherent indeterminacy. 
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Finally, it is worlhwhlJe to say something about an 
additional factor in'llolved in some civil rights cases that triggered 
dispropmti.ona±.e sanctions under the 1983 vai.--sion of the rule: that 
is, the assertion by some of these claimants of novel theories of 
law. Although it is not cleax how often civil righ!s claimants :in 
the 1980s asserted legal theories that can be corredly 
charact.erized as "novel,"' the available emphfo.al a-vi.deuce 
demonstrates that judges were not very good at disfinguishlng 
legitimate assertions of new legal theories from failures to 
conduct adequate prafiling investigations.4° What is also clea:r is 
that judges applying the 1983 ti.tle were less likely to give civil 
rights claimants the benefit of the doubt., especially in tbe first 
five years after the rule's amendment." 

Further, the empirical evidence also suggests that the 1983 
-version of Rule 11 deterred the filing of meritorious ca,ses. When 
asked, a substantial number of lawyers who were surveyed (nearly 
20% of respondents) reported tha;t as a result of increased use of the 
1983 version of Rule 11, they were warier of bringing meritorious 
cases because of a fear that the rule would be inappropriately 
annlied to them. -1:1 Based on similar su:rve:v results it obtained in its 
1988 study, tbe FJC researchers were led° to conclude that "whether 
it can be claEsified as a chilling effect or not, lawyers reported a 
cautionary effed of Rule 11.,rl.l 

A last, related lesson to mention from 'the 1983 ex:perience with 
Rule 11 is that by allowing sandions to be sought after a case had 
been resolved on the merits,·the 1983 rule further exacerbated the 
rule's discriminatory itn.pact. One of the leading researcbers in the 
civil litigation field, ThomM Willging. -was tbe first to recognize that 
application of the role was subject to the -problem o-f "hindsight 
bias," as jt is often ca11ed.-H In his 1988 study of Rule 11 fur the FJC, 
VTtllging commented that wben sanctions are sought 

· contemporaneously vtlth or after-the d.ismissaJ of a case on the 
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rp.erl-f:s., "th~re !Il_?.Y be a tende;icy to merge the sancti_ons issu~ with 
the merif:s" and that "[c] □mmon sense and empi.r:ically tested data 
demonstrate that hindsight can ha-ve a powerl'ul effecl; on legal 
decisiOJJs.m• Another ke€u observer, Profe...c:sor Charles Ya.blon, made 
the same point same years later: 

A judge deciding a motion for sanctions is looking at a 
case that has already been adjudicated and found to be 
without merit . .Although the law requires her to evaluate 
the case as of the !:ime it was initially brought, the judge, 
in fact, knows a lot more l:han the lawyer did at that 
time. She knows the facts and legal rules that were 
actually presented to the court, and which ones turned 
out to be ruspositive:• . 

"Like a reader wbo already knows haw the mystery turns out," 
Yablon analogized, "she may disce:r;n significance in facts that the 
lawyer deciding whether to :file a clairo. had no reason to find 
especially compelling. This hindsight can affect a judge's view of 
what constitutes treasonable inq'uiry.nrl1 By conflating how tb.e 
case ultimately was resolved with what should have been a 
cabined assessment of what the party knew (or should have {' 
known) at the fune of filing, the 1983 rule increased the risk~th~a~t~----------_._,, .. ,a-,.,_-._ ~ 

a civil rights or employment discrimination claiman.t would be 
sanctioned. Thankfully, this problem was ameliorated by the 
1998 amendments and, specifically, the addition of the safe 
harbor provision in Rule ll(c). ' 

2. Plaintiffs Were To.rgets of Sanctions Far More Often them 
Defendants and Were Sanctioned at Strikingly Higher Bates. The 
evidence also . shows that under the 1983 version of EuJe 11, 
plaintiffs -were more often the target of sanctions motiOllil t]lan 
defendants. Far more troubling, the empirical evidence also sbows 
that :plaintiffs were sanctioned at striliingly higher rates. 
Notwithstanding possible legitimate explanations for the findings, 
the sheer magnitude of the disparity raises serious questions of 
frumess in terms of how the rule was applied that must be 
confronted. · 

A 1988 study found that plaintiffs were the target of sanctions 
motions in 536 of the 680 cases examined (or 78.8% of the total).ia Of 
the re_ported :Rule 11 cases, a vio1ation was found 57.8% of the 
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l:ime.(!) Howevert the 1988 study found that plainti.ffii were ruled to 
be in violation of Rule 11 more frequently (46.9%) than defendants 

· (10.9%).M The Third Circuit task force a1so found that under the 
1983 version of the rule, p1ain[;iffi; overall were more like1y to be 
sanctioned than defendants (finding a 3:1 ratio of sanctions 
im:posed).51 The starkest dls_pa.,·ities were re-vealed by a later 
study conducted by the FJC in 1991 which looked at both 
reported and tu:U'eported cases in five different judicial districts.s:i 
Fh·aminine the cases in whir::h sanctions were imposed, the FJC 
researchers found that plaintiffs were sanctioned at 
astonishingly higher rates than defendants. The table below from 
the 1991 FJO study 53 illustrates ilia disparities: 

Table20 
Ordl:lJ imposing Rule 11.sa,iciions: ta7Zeled "side" onitigat:!on 

IJ. ti. N.D. El). W.D, 
M:t. D.C. Ca. Mich. Tax. 

Number cf ruliilgs Imposing 
s;incllons against: 

FlainH.ff'ss!de :s5 17 34 $3 S4 
Defendant's side 3 5 4 IS 21 
Other- Ii 0 4 0 1 

Total 44 22 .u 41 55 

Aq,erc:enb3.ge c Fall 
rulings fmpasing sandions 

Plaintiffs slda (0% 77~ 81% BO?'c: 611-]; 

DetE!ndant'a $ida 7% Zl'I', 9% :1l'.)'!r, 38% 

Other 14'!':. 0% 9% 0% 2~ 

Whatever may be said about these findings, it is difficult 
to credibly defend a rule that produces such strikhigly 
disparate results. Unavoidably, the findings raise serious 
fairness concerns about how the 1983 version was applied. 
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G. The 1983 Version of Ru.le 11 Increased Costs and Delays by 
- -Encouraging Rambo-Like Litigation Tactics 

Yet another unfortunate :result afthe 1983 amendments is that 
they increased costs and delays by encmn-aging "[t]he Rambo-like 
use of Rule 11 by too many lawyers,., as Professor Ckorgene V ai:ro 
explained. 64 Similarly, in their treatise; The Law of Lawyering, 
Geoffrey liazard and Willinm. Rodes note that it was frequently 
said by critics of the 1983 rale th.at it "has been a major coutr.ibuting 
factor m the rise of so-called 'Rambo tactics> and the breakdown of 
civility and p:rofessionalism. ~5 

Representative of a view many shared ab the time, one court 
in 1991 bemoaned tbe incentive the rule provided to litigators "to 
bring Rule 11 motions and engage in professional discourtesy, 
preventing prompt resolution of disputes, the tria1 court's 
prim.my functi.on."s. Another emphasized the distraction that the 
volume of satellite litigation over sanctions motions produced, 
co.mmenting that "(t]he amendment of Rule 11 ... has called 
forlb a flood of ••. collateral disputes within lawsuits, um:elated 
ta the ultimate merits of the cases themselves •.. . r,51 The ,r" 

---------- - - -E~~~ ;;~~~:![~~\~;e;~~J [~~:a:;;;Y:!b~o::--________ ___.,,.\-. ".-.. ~ 
that the 198.S version of Rule 11 made the problems of incivility 
among lawyers much worse. st! The findings of the 1992 survey by 
the American Judicature Society showed that even higher 
percentages of lawyer respondents believed the 1983 version of 
the rule put great strain on re1ations among lawyers.~~ 

In ligbt of the rulemakers' professed desire in 1983 to improve 
the efficiency of civil litigation process, it is ironic that, by 
encouraging Rm:n.bo-litigation tac!;ics by lawyers during this 
unfortunate decade, the 1983 version of Rule 11 had the effect of 
increa..,,"ing costs and delays and impeding efficient merit-based 
resolution of cases. 

D. The 1983 Version of Rule 11 Was Nat an Effective Means for 
Reducing Cost, Delay, an.d Abusive Litigation Activity 

Finally, and independently of the unintended consequences 
the rule's amendments produced, the empirical evidence also 
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shows that there is little reason. to put faith m the assertion that 
the 1983 version of Rule 11 was effective in ad.dressing the 
perceived cost, delay, and abuse problems that prompted 
reformers to act. A 1991 FJG study revealed that few judges 
polled thought the 1983 version of the rule was "very effective" :in 
deterring groundless pleadings. 0 The .FJO's 1995 study of Rule 
11 similarly found tbat most federal judges ana lawyers were 
opposed ta retu:ming Rule 11 to its 1983 version.GJ As will be seen 
below, a more recent study (in 2005) found even higher levels of 
consensus among judges that the 1983 version was not an 
effective means for reducing costs and delays and for addressing 
abusive litigation conduct. 62 Instead, judges and others in the 
profession report that separate procedural tools, including aclii:ve 
judicial management of cases and expeditious :nilings on motions 
to dismiss at the pleading stage or for summary judgmen~ are 
much more effective for dealing with the problems of cost, delay, 
and groundless litigation.Ii:! 

III. THERE Is No SUPPORT FOR THE AsSERTION THAT TEE 
1993 AMEND'ME."l\fi'S CAN BE BLAMED FOR ANY PROBLEi,.iIS THAT 

DO Ex:IST WITH FEDERAL CIVIL L.r.rrGATION 

We bave seen the serious difficulties that attended the 1983 
revision of Rule 11. In the next Parl:~ I will show that LARA can 
aJso be o_p:posed on the ground that s_ponsors fail to demonstrate 
that the 1993 amencb:o.eni:s to Rule 11 can be blamed for any 
problems that do exist today with federal ci-v:il litigation. 

In the yea.rs after the 1983 amendments of Rule 11 went into 
effect, criticism of it grew in vo1ume and intensity." By 1989, the 
.Advisory Cmnm.ittee could not ignore the criticisms any longer. 
The Advisory Committee commissioned a second study by the 
FJO to evaluate the role.Gil Then, in. the summer ot 1990, the 
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Committee nnnounc;ed a_"Oall for Cpm:ments" from the bench and. 
bar, which produced more criticisms and Sl.¾,crgestions than the 
ColllIIll.ttee had ever :received before in its half-century 
e::dstence. ea One of the prima.:i;y criticisms lodged waa tb.at the 
1983 version actually made the problem of ,costly litigation 
worse because of all of the satellite sanctions litigation 
unrelated to the merits of the underlying case. 117 A second, 
frequently voiced complaint was that the 1983 rule was 
applied nonunifor:rnly and inconsistently by judges.sa· A third 
and fourfu theme echoed over and over again was, 
respectively, that the rule dispropo'rtionately hurl; civil rights 
plaintiffs, and their counsel, a.nd !;hat tb.e rule worsened civil 
relations among lawyers.6'.! 

Tu February 1991, the Committee held a public hearing in 
which tesfunony from judges, lawyers, and academics was taken.'0 

The criticism had a powerful effect on the Committee, which 
:promptly issued an interim report.that concluded that "in light of 
the intensity of criticism-the process of possible revision sb.ould 
not be delayed."n The criticisms of the 1983 versiOll of Rule 11, tb.e 

----------- _ ~ ----.Aclviso:cy: Committee coo.eluded, "have sufficient merit to justify 
considering specific :proposals for change.',n Accompanying its 1992 
recommendation that tbe rule be amended agam to :remecly the 
prior revisions made, the Advisory Committee commented. that 
among its many unfortunate e.ffecls, the 1983 'Version of Rule 11 
"impacted plaintiffs more frequently and severely than 
defendants. ,.rn All too often, it resulted in the imposition of rooo.etary 
sanctions, which ha~ the effect of turning the rule into a de facto 
"cost-sb.ift;:i.ng" rule, a result that incentivized la-w-yers to abuse the 
sanctions ru1e. OccasionaJly, the ntle proved :problematic for those 
asserting novel legal theories or claims for whlch more factual 
disco1/'ery was necessary, and it disincenti-vized lawyers from 
backing away from positions they could no longer supporl. Tu. 
addition, the rule sometimes caused con:ilicts between attorneys and 
clients and, more frequently, amonglawyers.H 
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Tn light of their concems1 tbe rulemali:ers amended the rule in 
1993 to ameliorate the documented effects of the prior version. 
What is most critical to point out here is that, in backing away fro:rn. 
the 1983 version, the niJemakers did not regress to tbe pre-1983 
rule, but instead sought "to strike a fair and equitable bnlance 
between competing interests, remedy tb.e major problems with 
the rule, and allow courts to focus on. the merits of the underlying 
cases rather than on Rule 11 motions."15 Said more shnply, the 
rulemakers improved upon the rule so that the rampant and 
abusive Rule 11 motion practices were curtruled while ensuring 
that the rule still could deter unwanted litigation practices. 

One of the key cbanges in 1993 was to replace the mandate 
that sanctions must be imposed if a. violation of the rule is found 
with a grant of discretion to federal judges to decide when ta 
impose sanctions, and to what extent. 7

" Additionally, if sanctions 
were to be imposed, tbe 1993 amendments empbasized that the 
purpose of sanctions is deterrence, not compensation. 71 Th-is 
latter reform was significant because it was designed to 
discourage the incentive that the prior rule created to seek 
sanctions for monetary gain. 

A further, key reform in 1993 was the addition of what is 
known as the "safe harbor 11 provision, wbich protects against the 
imposition of sanctions if the filing alleged to be sanctioo.ab1e is 
withdrawn in a timely manner, The safe harbor does not protect 
against cou:rt-impose.d sanctions or from the va.:ri.ous other rules, 
statutes, and disciplinary aµthorities beyond Rule 11 that can be 
in.voked to deter and punish counsel who act wrongfully in civil 
litigation. 74 N avertbeless, the addition of the safe ha:rbor has been 
credited with successfully reducing the incidence of abusive Rule 
11 sanctions practice, a salutary result fell; especially by those 
claimants who were impacted most severely by the 1983 rule.'IS 
The addition of the safe harbor is also significant because it 
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fundamentally alters one key problem observed with the 1983 
version of Rule 11-na:mely, that it had the effect of 
disincentivj.zmg the witbdrawal ~f sa.nctionable filings because, 
as the Advisory Co:ri:u:o.ittee put it, "parties were sometimes 
relum:ant to abandon a. questionable contention lest that be 
viewed as evidence of a violation of Rule 11.,.,au 

Beyond tb.ese s_pecliic pain.ts, eitperlenca since 1993 has 
shown that the CtUTent rule works admirably well and has 
engendered little complamt. The evidence shows that; the rate of 
filing of sa:o.ations motions has dropped off considerably post--1993, 
V/hile lawyers a.re still sancf;:ioned for wrongful conduct under 
Rule 11, there is no longer a scourge offcivolous Rule 11 motions 
being filed. 81 At the same time, this drop in merltless Rule 11 
motion practice has not been accompanied by an increase in 
groundless litigation practices, To this point in parlicu.la:r, 
evidence gathered by pe'7eral resea:rchers1 including Danielle Kie 
Hart, demonstrates that after the current version of Rule l1 
went into effect in 1993, there was an increased incidence of 
sanctions 'being imposed under other laws, including 28 U.S.C. 
§ 1927 and pllISuant to the court 1s inherent powers.~ Meanwhile, ,t'' 

---------=aR~iiJ~e 11 has contbiued thto be used aa a means of regula~------------4',1-' ""----~ 
wrongful lawyer conduct at contravenes the rule. Considar1 for 
:instance, the data -from one of the most active fede:ral judicial 
districts. In the Southern. District of New York, in the same time 
period that there were slightly fewer than two hundred § 1927 
motions for sanctions, there were nearly twice as many Rule 11 
motions sought. SJ This one example, which l;ypifies the patterns 
found in other districts, underlines that both Rule 11 nnd. other 
existing sanctioning and disciplinary laws are available for 
addressing wrongful lawyer conduct. Finally, as I discuss furlher 
in Part IV, we must eJso be mindful that beyond sanctions rules 
and laws, other-and far more effective-tools exist for deoling 
with cost and delay in litigation that are regularly employed by 
courts in managing their dockets. 

Judges and lawyers ovezwbelmingly :report that they oppose 
attempts to restore Rule 11 to its 1983 f~. The FJC's 1996 study 
of Rule 11 showed that a majority of judges and lawyers are 
opposed to ru:oencling Rule 11 to bring back the 1983 version of the 
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rule.11-1 Then a 2005 survey conducted by the FJO even more starkly 
illustrated the strong support wi:tbiu the profession that tbe cummt 
version ofRule 11 enjoys.a,; More than 80% of the 278 districtjudges 
surveyed shared the view that "Rule 11 is needed and it is just right 
as it now stauds.'.ae An even higher percentage (87%) preferred the 
existing ni.le to the 1983 version. n Equally strong support {86%) 
existed for the safe ha:rbor prarlsion in Rule ll(c), while more tban 
90% opposed changing the rule to ma1i:e the imposition of sanctions 
mandatory for every Rule 11 ~o 1ation. Bil 

IV. LARA Is NOT NEEDED BECAUSE THERE ARE MANY AV.All.JJlLE 
ALTERNATIVES FOR MANAGfNG CIVIL LmGATlON CO&l'S AND 

AB-USES 

By focu.:,--ing exclu.sivaly on Rule 11, l:iARA's sponsors overlook 
tbe fact that both the e:risting Rule 11, as well as many other 
provisions in the existing rules, serve the pu:rpose of :managing 
federal litigation and deterring, pt.mi.shing, and otherwise 
addressing abusive litigation practices. Of cou:rse, problems mth 
particular cases still exist and, unavoidably, will always exist. 
Rult:!S, eloue, can..;uL .;1.iul.lllare all difficulties. IIowever, the 
.fundamental :point that LAB.A's sponsors miss ts that e:rlsting rules 
can and B.Ie used eff ecl;h·ely by courts every day to adeq_uately 
monitor federal civil cases. 

Since the focus of LARA is on sanctioning lawyers, we can s'-ca.rt 
there. Existing Rule 11 requires that aJ1 factual contentions that a:re 
plead :mu.st contain "evi.dentiar,y supporl.,,as Wben a pleading is 
brought without evidentiary support, sanctions can be sought and 
imposed jf the pleade:r does not -withdraw tbe offending 
allegatiol'.JS.!Jj] Moreover, Ru1e 11 is not tb.e only source of legal 
aul:hority fur regulating lawyer conduct. Rule 26(g)~ wbic.h was 
enaded in. 1983 as parl of tbe same package of amendments that 
stiffened Rule 11, imposes a steep certification obligation on lawyers 
wi.tb. regard to discovery disclosures, requests, responses, and 
objectious.01 The provision was designed as a "deterrent ta both 
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excessive discovery and evasion" and to require lawyers "to stop and 
think about tbe legitimacy of a disccrve:ry request, a response 
thereto, or an objection.~ Although the 1983 version of Rule 11 was 
repealed, under Rule 26(g) sanctions are still mancla.tory far 
-violations of this sec:tion.93 In addition, after a motion to compel has 
been filed, sanctions for discovery abuse can be imposed under Rule 
37.~ More broadly still, lawyers are regulated through other law, 
inc1ucling 28 UB.C. § 1927, as well as under an array of other, even 
more specific provisioDB.!!5 Of course, the court also possesses 
inherent power to impose sanctions when they are deemed 
a.ppropriate, 9

ij In sum, there are a plethora of authorities by which 
lawyers are held accountable and. may be sanctioned when their 
conduct warrants it, under existing law. These authorities, which 
LARA sponsors have failed to acknowledge, cannot be squared with 
the bald assertion that tbe e~g Rule 11 is inadequate for 
-regulating lawyer conduct in the federal courts. · 

But sanctions roles ara f?i.r from the only means for 
managing litigation costs and abuses. . The discovery :rules 
tbemselves provide powerful means for controlling costs and 
abuses. For more than a decade 1 Rule 26 has requxred that 
parties make mandatory disclosures at various stages in the 
case.!17 These man.da!:.ory disclosures are expressly designed to 
reduce disco-very costs and avoid unnecessary skin:o.ishes over 
groundless objections to routine discove:ry.98 Moreo-ver, while the 
rules ob-vi.Qusly contemplate liberal discovery, important 
restrictions exist on discovery rights. For instance, presumptive 
limits on the amount of discovery now exist, including 1.i.mits on 
the nu:mber of written interrogatories and the number and length 
of oral deIJositions. 99 
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Even more specificruly, the rules authorize judges to protect 
parties from unnecessarily expensive and bu:rdensome discovery. 
One way this goal is accomplished is by the f ound~tional 
requirement in Rule 26(b)(2) that the discovery sought mmt be 
proportional -with the burden. imposed. Tlius, when the "discovery 
sought is unreasonably cumulative or duplicative, or iB 
obtainable from some other source that is more cou-venientJ less 
burdensome. 0:r less ex_pensi-ve," the co-mt has wide cliscretion to 
limit the discovery sougb.t.100 So too can it limit discovery when it 
is sought too late in the case. 101 Perhaps most importantly, Rule 
26(b)(2)(0)(ili) provides that discovezy can be limited when "the 
burden or e:q,ense of the proposed discovery outweighs its likely 
benefit. •M2 

Another vital :provision by wbich discovery is r::ontrolled is 
Rule 26(c), which allows for the entry of protective orders to 
protect against "annoyance, embarrassment, oppression, or 
undue burden or expense. "1

o:i For instance, if documents are 
sought that cover a penod of ti.me longer than relevant to the 
claims in tJ:!,e case tbat has been brought, a protecl.ive order can be 
issued. 11H The rule also protects against production. of information 
protected by, for· example1 trade secret protection. Courts effectively 
employ th.is rule to protect against discovery abuses.m 

Even before the discovery phase, there are many procedi.µ-al 
t-Oo1s available for man.aging litiga.l::i.on and, where appropriate, 
d.ism.issi:o.g cases even before the discovery stage is reached. If a 
pleading is filed that is too vague to understand, Rule 12(e) is 
available. I£ a pleader files a pleading that "is so va.:,crue or 
ambiguous that a·parly can.not reasonably be required to frame a 
responsive pleading/' this rule authorizes an order directing the 
parl;y. to plead a more definite statement of the claim.1

o. 

Separate from -vagueness, Rule 12(b)(6) is an.other powerful 
procedural :rule for obtailli:o.g dis:rnissal before iliscove:ry. Todeed, 
it is nothing short of astonishing that in urging Rule ll's 
amendment, LARA's -proponents do not mention that in the la.st 
few years the Supreme Cou:rl has increased the availability of 
disntlssals before discovery under Rule 12(b)(6). 107 The decisiomi 
in Bell Atlantic Gorp. v: Twombly and .Ashcroft v. Iqbal were 
justified by tb.e Court-and, not coincidently, hailed by these 
same refonners-precisely beca11Se the motion to dismiss fox 
failure to state a. claim was seen as the appropriate rule for filterin.g 
out groundless cases before they reach fue pleading stage.lllll 

Beyond e:ri.sting rules, the Judicial Conference conti:o.ues to 
monitor the state of civil litigation practice through its Standing 
Courmitt:ee and Adv.iso:ry Committee.1119 The Judicial Conference 
remains closely engaged in the effort to erurore the federal courts 
are run efficiently and filily. Consider, as one important 
example, the maj o:r Conference held last summer at Duke 
University that was organized bytheAdvisory Committee.for the 
CiYil Rules.ull That Conference exemplifies the Advisory 
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ColDitlittee's serious focus on ·rulemaking and its commitment to 
solicit and receiv-e input from the rich diversity of experience in 
the profession. Having heard concerns about costs, delays, and 
burdens of civil litigation in the federal courts, the Ad:visory 
Committee designed the Conference · "as a disciplined 
identification of litigation. problems and exploration of the most 
pro:roising opportunities ta improve federal civil litigation." 111 The 
result of these. efforts was the production of a large body of 
emp:irica1 data, as well as much thoughtful commentary and 
discussions. by a diverse group of individuals and organizations. 

One of the clearest messages the Committee took away from 
the Duke Conference was that participants (who represented a 
wide range oflawyers, business in.t~rests, judges, and academics) 
believed that better utilization of existing tools was vital for 
effective case management and weeding out of nomn.eritorirms 
litigation. The report of the Advisory Committee following the 
Conference makes this point: 

Conference participants repeatedly observed that the 
existing rules provide many uiols, clear authority, and 
ample flexibility for lawyers1 litigants, and the courts to 
control cost and delay. Conference participants :n6ted that 
many of the problems tbat exist could be substantially 
reduced bx using the existing :rules more often and more 
effect:i:vely.112 

Of course, there was also :measured support expressed for 
revising some of the existing rules (with the discussion 
primarily. focused on the rules governing pleading and 
discovery practice), tho11gh even here most participants 
recognized thah the ex:isting procedural framework was 
fundamentally sound. ul Wna.t may be most relevant, for 
present purposes, is that although the two-day Conference was 
attended by more than two hundred observers and invited 
guests (a group which included m.an.y members of the business 
community and. defense bar), not a single one of the 
participants expressed any support-either in oral statements 
made at tbe Conference or in their written submissions-for 

strengthening Rule 11 along tbe lines contemplated by the 
proposed legislation. u. . . 

The lack of any serious discussion at the Conference about 
amending Rule 11 is not the least bit 51llJ?rising~ Although there 
are certainly strong divisions withio. the profession over civil 
litigation refo~ the well-known experience with the prior rule 
bas produced. remarkable agreement a.cross the political spectrum 
that the ru1e committee's decision in 1983 was an "ill--considered1 

precipitous step/' as Professor George Cochran once succinctly 
described it.us 
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United States District Court, 
S.D. New York. 

ON TRACK INNOVATIONS LTD., Plaintiff, 

v. 
T-MOBILE USA, INC., Defendant. 

T-Mobile USA, Inc., Counter Claimant, 

v. 
On Track Innovations Ltd., Counter Defendant. 

No. 12 Civ. 2224(AJN)(JCF). 

I 
Feb. 3, 2014. 

MEMORANDUM AND ORDER 

JAMES C. FRANCIS IV, United States Magistrate Judge. 

*1 Pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure, the plaintiff in this patent infringement action, 
On-Track Innovations ("OTI"); seeks leave to amend its complaint to include claims of active inducement of patent 

infringement under 'P." 35 U.S.C. § 27l(b). (On Track Innovations Ltd.'s Memorandum in Support of its Motion for 
Leave to File Amended Complaint ("PI.Memo.")). The defendant, T-Mobile USA, Inc. ("T-Mobile"), opposes the 
motion, arguing that it is untimely, prejudicial, made in bad faith, and ultimately futile. (T-Mo bile's Opposition to OTI's 
Motion for Leave to File Amended Complaint ("Def.Memo.")). For the following reasons, the motion is granted. 

Background 
This action arises from a patent dispute involving new cellular telephone technology "employing both contact and 
contactless modes of communication, such as so-called 'hybrid' smart cards." (Memorandum and Order dated June 20, 
2013 at 3). Certain cell phones are equipped with a feature-Near Field Communications ("NFC'')--enabling them to 
establish peer-to-peer radio communications with nearby devices. NFC-capable phones can communicate with other 
electronic devices in their proximity without needing physical contact; for instance, the user of an NFC-capable cell 
phone can tum on his nearby stereo through his cell phone. OTI is the owner of U.S. Patent No. 6,045,043 ("the #043 
Patent"), which "deals with connecting a microprocessor with both the contact and con tactless modes of communication 

· through separate, dedicated lines of connection," obviating the need fora switching device between the two. (Order at 3). 

The plaintiff filed its original complaint on March 26, 2012, claiming that T-Mobile's NFC-capable devices directly 
infringe its patent. In October 2012, T-Mobile did a pilot launch of the ISIS Mobile Wallet, a method of confactless 
payment using NFC-capable phones in conjunction with enhanced SIM cards, in two major U.S. cities. (Def. Memo. 
at 4; Declaration ofEllisen S. Turner dated Dec. 23, 2013, Exh. C). The national launch ofT-Mobile's NFC program 
occurred in November 2013. (Pl. Memo. at 1-3; ISIS Mobile Wallet FAQ, attached as Exh. B to Amended Complaint, at 
29). T-Mobile subscribers were inf onned, through T-Mo bile's website, that they could visit T-Mobile stores to receive 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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Advanced SIM cards for use in their NFC-capable cellular phones. (PL Memo. at 1-3; ISIS Mobile Wallet FAQ at 29), 
OTI now seeks to amend its complaint to allege that, by inviting its customers to obtain an Advanced SIM card for 
insertion into an NFC-capable cell phone, T-Mobile was "actively inducing infringement of the patent." (PL Memo. 
at 1). 

Discussio_n _ _ _ _ _ _ 
Rule 15 of the Federal Rules of Civil Procedure provides that leave to amend a pleading should be freely granted "when 

justice so requires." Fed.R.Civ.P. 1S(a)(2); see also fI Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 

(1962); l'J Aetna Casualty & Surety Co. v. Aniero Concrete Co., 404 F.3d 566, 603-04 (2d Cir.2005); Carrion v. Singh, No. 
12 CV 0360, 2013 WL 639040, at *11 (E.D.N.Y. Feb.21, 2013). Under this liberal standard, motions to amend should 
be denied only for reasons of undue delay, bad faith or dilatory motive, undue prejudice to the non-moving party, or 

futility. See t:iBurch v. Pioneer Credit Recovery, Inc.,. 551 F.3d 122, 126 (2d Cir.2008) (citing tu Foman, 371 U.S. at 

182); f ;J McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 200 (2d Cir.2007); In re Alcon Shareholder Litigation, 719 
F.Supp.2d 280, 281-82 (S.D.N.Y.2010). The same standard applies when the party seeks to supplement the complaint 

with events that happened after the date of the original pleading. See Fed.R.Civ.P. 15(d); l ·r In re American International 
Group, Inc. Securities Litigation, No. 04 Civ. 8141, 2008 WL 2795141, at *3 (S.D.N.Y. July 18, 2008) (noting that pleading 
is technically "supplemental pleading" but that the standard of Rule 15(a) governs). The court has broad discretion over 

such motions. See t J McCarthy, 482 F Jd at 200; l J Biosafe-One, Inc. v. Hawks, 639 F.Supp.2d 358, 370 (S .D .N.Y .2009). 

______ *_,,2.__..G_..,e=nera!zy,_:'.Lw_]Mn_deciding_fa __ sues in a patent case, a district court applies the law of the circuit in which it sits to 
non patent issues and the law of the Federal Circuit to issues of substantive patent law." Paone v. Microsoft Corp., 881 

F.Supp.2d 386, 393-94 (E.D.N.Y.2012) (internal quotation marks omitted); see also I 1In re Bill of Lading Trans~ission 
and Processing System Patent Litigation, 681 F .3d 1323, 1331 (Fed.Cir.2012) ( applicable law of regional circuit is applied 
to motions to dismiss for failure to state a claim in patent cases). 

A. Delay 
In the Second Circuit, a court may deny a motion to amend "where the motion is made after an inordinate delay, 

no satisfactory explanation is offered for the delay, and the amendment would prejudice other parties." f \l Grace v. 
Rosenstock, 228 F.3d 40, 53-54 (2d Cir.2000) (internal quotation marks omitted); accord State Farm Mutual Automobile 
Insurcmce Co. v. Grafman, No. 04CV2609,2007WL 7704666, at*3 (E.D.N.Y. May22,2007). However, "[m]eredelay, ... 
absent a showing of bad faith or undue prejudice, does not provide a basis for a district court to deny the right to amend." 

l_J Block v. First Blood Associates, 988 F.2d 344, 350 (2d Cir.1993) (internal quotation marks omitted); see also I 'ff Rotter 
v. Leahy, 93 F.Supp.2d 487,497 (S.D.N.Y.2000) ("Typically, the moving party's delay, standing alone, is not sufficient 
reason to foreclose amendment."). 

The plaintiff seeks to add a new claim twenty months after the filing of its original complaint. However, this new 
allegation centers on T-Mobile's November 2013 national launch of its NFC program, rather than on activities taking 
place at the time the action was commenced. T-Mobile argues that OTI was aware of similar activities-namely, its 
October 2012 pilot launch of the NFC program-at least one year earlier, and that this constitutes undue delay. (Def. 
Memo. at 3-5). However, as far as OTI knew at the time of the pilot 111,unch, the only suggestions that customers insert 
Advanced SIM cards into NFC-capable phones came from an independent blogger and an ISIS press release, not from 

. T-Mobile; anct'tlius OTI did not theri. possess facts that could have supported an induced infringement claim against 

WESTLAW © 2019 Thomson Reuters. No cfaim to original U.S. Government Works. 
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T-Mobile. According to 0TI, the national launch was the first time that T-Mobile itself invited subscribers to obtain 

new Advanced SIM cards for their NFC cellular phones. (On Track Innovations LTD.'s Reply in Support of its Motion 

for Leave to File Amended Complaint ("Pl.Reply") at 3). Under these circumstances, there is no undue delay. See 

TNS Media Research, LLC v. TRA Global, Inc., No. 11 Civ. 4039, 2012 WL 2052679, at *I (S.D.N.Y. June 4, 2012) 

(allowing party to add counterclaim defendants where earlier suspicions were subsequently borne out through discovery); 

fii Optigen, LLC v. International Genetics, Inc., 777 F.Supp.2d 390, 400 (N.D.N.Y.2011) (allowing amendment where 

"the new allegations, including those giving rise to the newly asserted cause of action, were facts of which Plaintiff did 

not become aware until some point during discovery'). Indeed, even if 0TI had not offered a satisfactory explanation 

for the one-year delay after the October 2012 pilot launch, courts have allowed amendment after much longer periods 

of delay. See, e.g., r! Commander Oil Corp. v. Barlo Equipment Corp., 215 F.3d 321, 333 (2d Cir.2000) (no abuse of 

discretion in grant of leave to amend after seven year delay, in absence of prejudice); P Rachman Bag Co. v. Liberty 

Mutual Insurance Co., 46 F.3d 230, 235 (2d Cir.1995) (leave to amend properly granted after four-year delay); t:.r Block, 

988 F.2d at 350-51 (amendment allowed four years after complaint filed). 

B. Prejudice 
*3 "[P]rejudice alone is insufficient to justify a denial ofleave to amend; rather the necessary showing is 'undue prejudice 

to the opposing party.' "t :i A. V. by Versace, Inc. v. Gianni Versace S .p.A., 87 F.Supp.2d 281, 299 (S.D.N.Y.2000) 

(emphasis in original) (quoting r.1 Foman, 371 U.S. at 182). In deciding whether undue prejudice exists, courts should 

consider whether the new claim would " '(i) require the opponent to expend significant additional resources to conduct 

discovery and prepare for trial; (ii) significantly delay the resolution of the dispute; or (iii) prevent the plaintiff from 

bringing a timely action in another jurisdiction.'" t:i Monahan v. New York City Department of Corrections, 214 F.3d 

275, 284 (2d Cir.2000) (quoting 1 ,! Block, 988 F.2d at 350); Zoll v. Jordache Enterprises Inc., No. 01 Civ. 1339, 2002 WL 
48 5733, at * I (S .D .N. Y. March 29, 2002). This "inquiry involves a balancing process," weighing any potential prejudice 

to the opposing party against the prejudice that the moving party would experience if the amendment were denied. 

FI Oneida Indian Nation of New York v. County of Oneida, 199 F.R.D. 61, 77 (N.D.N.Y.2000). 

T-Mobile claims that introducing a theory of induced infringement after fact discovery has closed prevents them from 

obtaining relevant evidence for their defense. T-Mo bile contends that without previous notice of induced infringement 

claims, it had no reason to seek an opinion of counsel letter, which the Federal Circuit recognizes as probative oflack of 

intent. See t~1 Bettcher Industries, Inc. v. Bunzl USA, Inc., 661 F.3d 629, 649 (Fed.Cir.2011) (finding opinion of counsel 

regarding non-infringement "admissible, at least with respect to [defendant]'s state of mind and its bearing on indirect 

infringement"). Because expert discovery has not yet closed, there is no reason that this evidence cannot now be obtained. 

T-Mobile's prejudice argument goes one step further, and argues that any opinion it obtains now will, at trial, be argued 

to be untimely. (Def. Memo. at 8). However, while OTI is free to argue that an opinion of counsel letter obtained after 

the allegedly infringing acts is immaterial to T-Mobile' s intent at the time,it_ is statutorily barred from arguing that 

any failure to obtain the advice of counsel with respect to the #043 Patent is probative of.T-Mobile's intent to induce 

infringement. 35 U.S.C. § 298 ("The failure of an infringer to obtain the advice of counsel with respect to any allegedly 

infringed patent, or the failure of the infringer to present such. advice to the court or jury, may not be used to prove that 

the accused infringer willfully infringed the patent or that the infringer intended to induce infringement of the patent."). 
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T-Mobile has not identified any way in which the amendment would require significant additional discovery. To be sure, 

a claim of induced infringement requires proving elements of knowledge and specific intent that are not required in a 

direct infringement claim, and T-Mobile complains that it has not had the opportunity to elicit any evidence of intent. 1 

However, the defendant "should have accessible to it the evidence bearing on its own state of mind." pi Perfect Pearl 
Co., Inc. v. Majestic Pearl & Stone, Inc., 889 F.Supp.2d 453, 461 (S.D.N.Y.2012). As the proposed amendment is not 

li~ely to "i.-equir~ [f-MoJ.,i!e]_to _expend si_gnificant addi_tional resources tC> cc:mduct disco_yery and_p~ep_are for trial" or 

"significantly delay the resolution of the dispute," there is no undue prejudice. See fii.! Block, 988 F.2d at 350. 

*4 Similarly, there is no undue prejudice in the revised list of accused products in OTI's proposed amended complaint. 

Although T-Mobilestates that three new accused devices are included for the first time (Def. Memo. at 14), OTI explains 

that this is due to the industry's regular updating of cell phone models, and the underlying technical basis for claiming 

infringement remains the same (Pl. Reply at 8). 

C. Futility 
'\i: ~" 

Leave to amend may also be denied when the pleading would not survive a motion to dismiss. See r.·' AEP Energy 
Services Gas Holding Co. v. Bank of America, N.A., 626 F.3d 699, 726 (2d Cir.2010); Penn Group, LLC v. Slater, No. 

07 Civ. 729, 2007 WL 2020099, at *4 (S.D.N.Y. June 13, 2007) (collecting cases). A court may deny a motion to amend 

for futility only where no colorable grounds exist to support a claim or defense. See Slay v. Target Corp., No. 11 Civ. 

2704, 2011 \VL 3278918, at *2 (S.D.N.Y. July 20, 2011) ("Futility generally turns on whether the proposed amended 

pleading states a viable claim."); f;a Estate of Ratcliffe v. Pradera Realty Co., No. 05 Civ. 10272, 2007 WL 3084977, at *4 
-------,,s,m-:-o~-:-Aswhen decidin-za; moti:onto dismiss, atl reasonaole inferences must be drawn in favor of the 

plaintiff. See, e.g., pt Henneberry v. Sumitomo Corp. of America, 415 F.S~pp.2d 423,433 (S.D.N.Y.2006) ("[T]he Court 

will review the amended complaint through the prism of a Rule 12(b)(6) analysis and, consequently, accept as true all 
of the proposed complaint's factual allegations, and draw all reasonable inferences in favor of plaintiff."). The opposing 

party bears the burden of establishing that an amendment would be futile. See Amaya v. Roadhouse Brick Oven Pizza, 
Inc., 285 F.R.D. 251, 253 (E.D.N.Y.2012). 

To state a clarr;i for induced infringement under P.' § 27l(b), ''the patentee must establish first that there has been 

direct infringement, and second that the alleged infringer .knowingly induced infringement and possessed specific intent 

to encourage another's infringement." fl ACCO Brands, Inc. v. ABA Locks Manufacturer Co., 501 F.3d 1307, 1312 

(Fed.Cir.2007) (internal quotation marks omitted); t::J MEMC Electronic Materials, Inc. v. Mitsubishi Materials Silicon 

Corp., 420 F.3d 1369, 1378 (Fed.Cir.2005); fJePecorino v. Vutec Corp., 934 F.Supp.2d 422, 447 (E.D.N.Y.2012). 

Induced infringement thus requires both "knowledge that the induced acts constitute patent infringement," t:-:r Global
Tech Appliances, Inc. v. SEB S.A., - U.S.-,-, 131 S.Ct. 2060, 2068, 179 L.Ed.2d 1167 (2011), as well as 

active steps "directed to encouraging another's infringement," lJ DSU Medical Corp. v. JMS Co., 471 F.3d 1293, 1306 

(Fed.Cir.2006). In short, "the inducer must have an affirmative intent to cause direct infringement." Id. The knowledge 

requirement may be satisfied by showing actual knowledge or willful 2072. 

Notably, "advertising materials, and particularly instructions, can sufficiently allege specific intent to induce 

infringement." rJ Smartwater, Ltd. -v. Applied DNA Sciences, Inc., No. 12 CV 5731, 2013 \VL 5440599, at *9 (E.D.N.Y. 
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Sept. 27, 2013); see also I 11 
Golden Blount, Inc. v. Robert H Peterson Co., 438 F.3d 1354, 1364 n. 4 (Fed.Cir.2006) 

(upholding finding of inducement where defendant "provided [an] instruction sheet to customers directing them to 
perform specific acts leading to the assembly of infringing devices, from which the district court could draw an inference 
of intent"). 

*5 Here, OTI asserts that T-Mobile had knowledge of the #043 Patent, knew that combining an Advanced SIM 
card with an NFC-capable cell phone constituted direct infringement of that patent, and subsequently instructed its 
subscribers to visit T-Mobile stores to receive an Advanced SIM card to insert into their NFC-capable cell phones, with 
the specific intent to induce infringement. (Pl. Memo. at 2-3; Pl. Reply at 11-12). OTI supports these factual allegations 
by attaching information from· T-Mobile's website instructing subscribers to visit a T-Mobile store for an Advanced 
SIM card to use in NFC-capable cell phones. (ISIS Mobile Wallet FAQ). Drawing all inferences in OTI's favor, this 
supports a plausible claim of active inducement. As recently emphasized by the Federal Circuit, a plaintiff is not required 

to prove its case at the pleading stage. See t'\f In re Bill of Lading, 681 F.3d at 1339. At this stage, it is plausibility and 

not probability that governs pleadings. See l1'J id at 1331 (citing~ I! Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 
173 L.Ed.2d 868 {2009)). 

C. Bad Faith 
To the extent that T-Mobile raises a bad faith objection to OTI's motion, that assertion also fails. T-Mobile claims that, 
in what it deems an improper "quid pro quo," OTI refused to consent to T-Mobile's request to amend its answer unless 
T--Mobile allowed OTI to amend its complaint. (Def. Memo. at 5-6). This is now moot, as OTI has agreed to allow T

Mobile to amend its answer. (PL Reply at 9). Moreover, while there is little law in the Second Circuit on what constitutes 

bad faith in the context of a motion fo~ leave to amend a pleading, see P1 Oneida Indian Nation, 199 F.R.D. at 80, the 

precedent that exists indicates that the amendment itself must embody unfair strategic maneuvering, see, e.g., t71State 
Trading Corp. of India v. Assurcmceforeningen Skuld, 921 F.2d 409, 417-18 (2d Cir.1990) (denying motion to amend 
where plaintiff sought strategic advantage by reserving certain claims until after court's choice of law determination). 

Conclusion 
For the foregoing reasons, On Track Innovations' motion for leave to file an amended complaint (Docket no. 95) is 
granted. 

SO ORDERED. 

All Citations 

Not Reported in F.Supp.3d, 2014 WL 406497 

Footnotes 
1 T-Mobile's contention that it needs fact discovery from the suppliers that designed the accused products "to confirm that they 

were not aware of the patent [and] did not intend their products to infringe" is baseless. (Def. Memo. at 14). At issue are T

Mobile's intent and actions, not the suppliers'. 
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United States Court of Appeals, 

Tenth Circuit. 

Julie SPENCER, individually, and as Next Friend of AH. and W.S., minors; Christopher 

Spencer, individually, and as Next Friend of AH. and W.S., minors, Plaintiffs-Appellants, 

v. 
WAL-MART STORES, INC., a Delaware corporation, Defendant-Appellee. 

No. 05-5157. 

I 
Oct. ~1. 2006. 

CARLOS F. LUCERO, Circuit Judge. 

**1 Plaintiff Julie Spencer was struck by a vehicle while walking through an Oklahoma Wal-Mart parking lot. 
Following the incident, she and her husband, Chris Spencer, individually and as next friends for their minor children, 
brought a negligence claim against Wal-Mart. They argue Wal-Mart breached its duty to protect Ms. Spencer from the 
criminal act of a third party occurring on its property. Concluding Wal...Jvlart owed no duty to Spencers under Oklahoma 
law because, on its fact-finding, Wal-Mart did not "know or have reason to know that a criminal act was occurring or 
about to occur," the district court granted summary judgment in favor of Wal-Mart. We AFFIRl"\1. 

I 

c· 

On October 3, 2001, Ms. Spencer and her husband went shopping at Wal-Mart Store No. 992, located in Tulsa, 
Oklahoma. Ms. Spencer and Mr. Spencer separated, with Ms. Spencer agreeing to meet her husband at their car after she 
finished browsing the garden department. When Ms. Spencer exited the store and approached her vehicle, a black, late
model sports car rapidly accelerated towards her from the rear, swerved into her path, and struck her with sufficient force 
to hurl her into the air. The assailant then sped out of the parking lot. Although no Wal-Mart employee witnessed the 

-----~in..,,c,,.id~e,,,,n,...t, its securi1)'. cameras recorded the attack. 1 Police have been unable to identify a suspect based on the surveillance (".- -
-~----"-e-. -'-

footage. 

On October 4, 2002, Spencers filed a diversity action against Wal-Mart in federal court alleging state claims for 
negligence, gross negligence, willful disregard of duty, loss of consortium, and loss of parental consortium. ·wal-Mart 
moved for summary judgment, and the district court granted its motion. Spencers now appeal that order. 

n 

Spencers' Reply Brief was filed three days late, and Wal-Mart has moved to strike the brief as untimely. Conceding that 
the filing was untimely under Federal Rule of Appellate Procedure 3l(a), Spencers ask us to excuse the delay because 
it was short-lived, Wal-Mart has not shown prejudice, and Spencers did not act in bad faith. We agree. Whether to 
excuse a late filing is within our discretion. See Burnham v. Humphrey Hospitality Reit Trust, Inc., 403 FJd 709, 712 
(10th Cir.2005). Absent an allegation by the opposing party that it suffered prejudice because of the delay, we generally 
allow such filings. See, e.g., id. (holding that party could file brief approximately two months late). Given the short delay 
and absence of prejudice, Wal-Mart's motion to strike the reply brief is denied. We do, however, expect Spencers to 
comply with future deadlines. 

*195 ID 

Spencers contend that the district court abused its discretion in granting summary judgment to Wal-Mart before ruling 
on their pending motion for leave to file an amended complaint. During a hearing on the summary judgment motion, the 
district court informed the parties it would defer ruling on Spencers' motion to amend until after deciding Wal-Mart's 
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summary judgment motion. Following the hearing, however, the district court granted summary judgment in favor of 
\.Val-Mart' without ruling on Spencers' request for amendment. Both parties consider this a denial of Spencers' motion, 
as do we. 

**2 We review a district court's denial of a motion to amend for abuse of discretion. i .! Woolsey v. Marion Labs., Inc., 

934 F .2d 1452, 1462 (10th Cir.1991). Federal Rule of Civil Procedure 15( a) provides that a party may amend its complaint 
"only by leave of court or by written consent of the adverse party." Because Wal-Mart did not consent, Spencers were 
required to obtain leave from the court. "Although such leave shall be freely given when justice so requires, whether to 

grant such leave is within the discretion of the trial court." ta First City Bank NA. v. Air Capitol Aircraft Sales, Inc., 820 
F.2d 1127, 1132 (10th Cir.1987) (internal citations and quotations omitted). Leave may properly be denied by the district 
court ifit finds "undue delay, bad faith or dilatorymotive on the part of the movant, repeated failure to cure deficiencies 
by amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, [or] 

futility of amendment." f'l Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222(1962). Conversely, "outright 
refusal to grant [] leave without any justifying reason appearing for the denial is not an exercise of discretion; it is merely 

abuse of that discretion and inconsistent with the spirit of the Federal Rules." t 11 
Id. 

Assuming it was error for the court below not to state "justifying reasons" for the implicit denial, this error is harmless if 
the "record contains an apparent reason [for] justifying the denial of a motion to amend" regardless of what the district 

court relied upon. f 11 
Lambertsen v. Utah Dept. of Corr., 79 F.3d 1024, 1029 (10th Cir.1996). Based on our indepenc;lent 

review of the record, we conclude that Spencers' delay in filing a request to amend was unwarranted. 

We recognize delay alone should not justify denial ofleave to amend. f ·1 Minter v. Prime Equip. Co., 451 F.3d 1196, 1205 
(10th Cir.2006). In determining whether the delay was undue, we consider both the length of the delay and the reason 

for its occurrence. f 1 Id at 1205-06. Here, the delay was substantial. Spencers filed their motion to amend seventeen 
months after filing their initial complaint and shortly before trial was scheduled to begin. 

We fail to see a reason for the delay. Their claim for deceit and their assumption of duty theory of negligence, 2 both 
based on Wal-Mart's allegedly fraudulent *196 representation that it was monitoring its video cameras, have been 
evident throughout the proceedings. Facts necessary to support these claims were known or should have been known 
to the Spencers at the time the original complaint was filed, and.were clearly known to them at the time they filed their 

response to Wal-Mart's summary judgment motion seven months before filing their motion to amend. 3 

We do not intend to impose upon plaintiffs a burden to immediately advance a claim upon notice of facts sufficient 
to support it. Litigants are allowed reasonable time to analyze information and make strategic decisions. Spencers 
have failed, however, to provide any legitimate justification for the substantial delay. As such, their motion to amend 

the complaint was undue, making the district court's error in failing to address that motion harmless. See f .r Evans v. 

McDonald's Corporation, 936 F.2d 1087, 1091 (10th Cir.1991) ( "[T]he liberalized pleading rules [do not] permit plaintiffs 

to wait until the last minute to ascertain and refine the theories on which they intend to build their case."); ~ 'ii Fed. Ins. 

Co. v. Gates Learjet Corp., 823 F.2d 383, 387 (10th Cir.1987) (holding delay was undue when "the moving party was 

aware of the facts on which the amendment was based for some time prior to the filing of the motion to amend"). 4 

WESiLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 

131 
3 



BARBARA ANNE ANDERSON, Appellant, 

v. 
BONDEX INTERNATIONAL, INC.An Ohio Corporation; CBS CORPORATION, A Delaware 

Corporation (Successor By Merger With CBS Corporation F/K/A Westinghouse Electric 

Corporation)Formerly Known As Viacom Inc.; GEORGIA-PACIFIC CORPORATION, A Georgia 

CorporatJ_on. (§ued_lndiyidually A!:ld As Successor-In-Interest To Be?twaJI Gypsym Company); 

IMO INDUSTRIES, A Delaware Corporation (Sued Individually And As Successor-In-Interest To 

Delaval Sream Turbine Co.); INGERSOLL-RAND COMPANY, A New Jersey Corporation (Sued 

Individually And As Successor-In-Interest Terry Steam Turbine Company); OWENS-ILLINOIS 

INC, A Delaware Corporation (Sued Individually And As Successor-In-Interest To Successor 

Owens-Illinois Glass Company); PHILIPS ELECTRONICIS NORTH AMERICA CORPORATION, 

A Delaware Corporation (Sued Individually And As Successor-In-Interest To And As Alter-Ego 

To Thompson-Hayward Chemical Co.); PRM, INC, A Delaware Corporation (Sued Individually 

And As Successor-In-Interest To Bond ex International, Inc); TH AG RI CULTURE & 

NUTRITION, LLC, A Delaware Corporation (Sued Individually And As Successor-In-Interest To 

Thompson-Hayward Chemical Co,); TYCO INTERNATIONAL (US), INC., A Massachusetts 

Corporation (Sued Individually And As Successor-In-Interest To Yarway Corporation); TYCO 

VALVES & CONTROLS INC., A Texas Corportion (Sued Individually And As Successor-In-

Interest To Yarway Corporation); UNION CARBIDE CORPORATION, A New York Corporation; 

------.-AR-WAY-CORP--OR.UION,-A-D-e-lawara-Co!'por.-ati0-1+-(Su-@d--1-ml-i¥id-1.1ai~y~AR-G-As-SllGGess-e-r-ln------'t~t -
""\· ·~· 

Interest To Yarnall Warning Co.fl. 

No. 10-2306. 

United States Court of Appeals, Third Circuit. 

Submitted Pursuant to Third Circuit LAR 34.1 (a) May 31, 2013. 
Filed: January 7, 2014. 

Before: JORDAN, VANASKIE, Circuit Judges, and RAKOFFtl, Senior District Judge. 

NOT PRECEDENTIAL 

OPINION 

VANASKIE, Circuit Judge. 

Barbara Anderson appeals from an order of the District Court finding that her proposed amended complaint did not 
relate back to her original pleading. Because we agree with the District Court that the two pleadings did not arise out of 
the same "conduct, transaction, or occurrence," as required by Fed. R. Civ. P. 15(c)(1)(8), we will affirm. 

I. 
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( On August 16, 2006, Barbara Anderson was diagnosed with mesothelioma. She filed a complaint in the Circuit Court 

for the City of Richmond on October 26, 2006, alleging that her mesothelioma was caused by exposure to "asbestos 

dust and fibers from [her father's] asbestos-laden workclothes." (Appendix ("A.") 60.) Anderson's father worked as a 

pipe cover insulator at Portsmouth Naval Shipyard. Anderson argued that she was exposed to asbestos from 1947, 

when her father began working at the Shipyard, until 1956. Anderson named more than twenty defendants, including 
Georgia-Pacific Corporation ("Georgia-Pacific"), and Union Carbide Corporation ('Union Carbide") (collectively, 

"Appellees"), alleging she was entitled to recover under theories of negligence and breach of warranty. Hoping to avoid 
removal to federal court, Anderson also "disclaim[ed] any cause of action for any injuries caused by any exposure to 
asbestos dust that occurred in a federal enclave." (A. 65 1[ 10.) 

At the time she filed her original complaint, Anderson believed her only exposure to asbestos occurred from 1947 to 

1956, when she lived with her father while he was working at the Naval Shipyard. When Anderson was subsequently 
deposed in January 2007, however, she teslified that she believed she was also exposed to asbestos dust in Federal 
office buildings where she worked during the 1960s and • 70s. 

Based on Anderson's deposition testimony, Georgia-Pacific filed a notice of removal, explaining that Anderson alleged 
asbestos exposure during her employment in buildings located within federal enclaves, and that, as such, the action 

was removable pursuant to 28 U.S.C. § 1441. The case proceeded in federal court as part of the asbestos Multidistrict 
Litigation in the Eastern District of Pennsylvania, and Magistrate Judge David Strawbridge oversaw the pretrial 

proceedings. 

On May 21, 2009, several defendants filed motions for summary judgment. On June 10, 2009, Anderson filed a motion 
to amend her original complaint. In addition to removing the federal enclave disclaimer, her proposed amended 

complaint alleged that she "was exposed to dust from asbestos-containing joint compound products during ongoing 

construction and renovation projects taking place in the office buildings where she worked" during the 1960s and '?Os. 

(A. 578 1[ 1.) Her amended complaint did not include the allegations of household asbestos exposure during her 

childhood. 

The Magistrate Judge denied Anderson's motion for leave to amend, finding that the proposed amended complaint 

was barred by the applicable statute of limitations and did not relate back to her original complaint because it alleged a 

subsequent phase of asbestos exposure. Anderson filed objections to the Magistrate Judge's order-, which the District 
Court overruled. 

Anderson now appeals the District Court's order overruling her objections, arguing the District Court erred in finding 
that her amended complaint does not relate back to her original pleading. Specifically, she argues the District Court 

erroneously applied a standard for relation back that is limited to habeas corpus proceedings, and erred in finding that 
notice to defendants of an amended claim must come from the original complaint. 

II. 

The District Court had jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1441. We have appellate jurisdiction pursuant to 
28 U.S. C. § 1291. We exercise plenary review over a district court's interpretation and application of the Federal Rules 
of Civil Procedure. Gloverv. FDIC, 698 F.3d 139, 144 (3d Cir. 2012). However, we review a district court's factual 
conclusions as to a motion to amend for clear error, Singletary v. Pa. Dep't of Corrections, 266 F.3d 186, 193 (3d Cir. 
2001), and its decision to grant or deny a motion to amend for abuse of discretion. Budget Blinds, Inc. v. White, 536 

F.3d 244,252 (3d Cir. 2008). 

A. 
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Anderson first argues that the District Court misapplied Federal Rule of Civil Procedure 15, which governs amended 

pleadings, by employing the Supreme Court's holding in Mayfe v. Fefix. 545 U.S. 644 (2005). She contends that Mayle 

established an exacting test for relation back that should be limited to federal habeas corpus proceedings.ill 

Federal Rule of Civil Procedure 15 provides, in the context relevant here, that "a party may amend its pleading only 

with the opposing party's written consent or the court's leave." Fed. R. Civ. P. 15(a)(2). Rule 15 counsels courts to 
"freely give leave [to amend] when justice so requires." Id. However, "undue delay, bad faith, and futility" justify a 

court's denial of leave to amend, Arthurv. Maersk, Inc .• 434 F.3d 196,204 (3d Cir. 2006), and amendment of a 
complaint is "futile" if "that claim would not be able to overcome the statute of limitations." Cowell v. Pafmer Twp., 263 
F.3d 286, 296-C3d Cir. 2001\. Where a claim is barred IJy the statute oflimitations,-amenamenfis only permitted if the 
proposed amended complaint "relates back to the date of the original pleading" pursuant to Rule 15(c). 

Here, it is undisputed that Anderson's claims are governed by Virginia's two-year statute of limitations. See Va. Code 
Ann. §§ 8.01-243 and 8.01-249(4). It is also undisputed that, unless the amended complaint relates back to her 

original complaint, Anderson's claims are time-barred.ill 

Rule 15(c) provides, in pertinent part, that "[a]n amendment to a pleading relates back to the date of the original 
pleading when ... the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence 

set out-or attempted to be set out-in the original pleading." Fed. R. Civ. P. 15(c)(1)(B).rm We have interpreted Rule 
15(c) as requiring "a common core of operative facts in the two pleadings." Bense! v. Allied Pifots Ass'n. 387 F.3d 298 

31 O (3d Cir. 2004). Accordingly, proposed amendments relate back if they "restate the original claim with greater 

particularity or amplify the factual circumstances surrounding the pertinent conduct, transaction or occurrence in the 

preceding pleading." Id. 

Interpreting Rule 15(c)'s application to petitions for habeas corpus, the Supreme Court held that "[a]n amended habeas 
£-;¢"" 

-----~p_e_tit_io_n_ .. _._d_oe~ not relate_!)ack ... when it asserts a new ground for relief supported by _f§cts that di_ff_er_i_n_b_ot_h_t_im_e ____ +.{---c-
and type from those the original pleading set forth." Mayle, 545 U.S. at 650. The Magistrate Judge quoted this ·•, ·· 

language in its Memorandum Opinion, noting that, although the Court decided Mayle in the context of habeas corpus, 

the principle "applies equally here" because Mayle was predicated on the relevant subsection of Rule 15(c). (A 7.) The 
District Court adopted the reasoning of the Magistrate Judge, but did not reference the "time and type" language from 

Mayle. Instead, the District Court merely cited that case for the general "common core of operative fact" test. 

Nevertheless, Anderson argues the District Court erred in applying the standard expounded in Mayle, which, she 
asserts, is more stringent than the standard for ordinary civil cases. She urges that the proper inquiry is set out in Tiller 
v. Atlantic Coast Line R. Co., 323 U.S. 574 (1945), where the Supreme Court held that an amended complaint related 
back even though it added a new claim. In Tiller, a widow brought suit against a railroad company after her husband 
was struck and killed by a railroad car. The original complaint in Tiller alleged negligence for failure to provide a 
lookout who could warn of coming trains, and the amended complaint alleged negligence for failure to properly light 
the railroad car. Id. at 580. Asserting that, under Tiller, relation back is proper even if the amended pleading alters the 
"mode in which the defendant breached the legal duty or caused the injury," (Appellant's Br. 27 (citing Davisy .. Yellow 

_Gab _Co ... 35 .. F.R.D ... 159 ... 161 _JE.D ... Pa .. 1_964}), Anderson argues her amended complaint relates back under this 

standard. 

We are not persuaded. First, we note that the District Court did not rely on the Mayle "time and type" language, but 
instead applied the long-standing test for relation back, which analyzes whether the amended complaint shares a 
"common core of operative fact" with the original pleading. Bense!. 387 F.3d at 310. 

Second, the Supreme Court's analysis in Mayle was consistent with - not more exacting than - its application of 

Rule 15(c) in other contexts. Mayle. 545 U.S. at 664 ('Our reading is consistent with the general application of Rule 15 

(c)(2)."). Indeed, rather than holding that Rule 15(c) should be applied more rigorously in the habeas context, the 

Supreme Court explained that it was reining in what it saw as the lower courts' more liberal construction of Rule 15(c) 

In habeas cases than in "run-of-the-mine civil proceedings." Id. at 657. Thus, we have utilized May/e's "time and type" 
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language in the non-habeas civil context. See Glover, 698 F.3d at 147 ("In other words, [Appellant's] amended FDCPA 
claims differed in 'time and type' from the claims earlier alleged.") (citing Mavle, 545 U.S. at 657-59), 

Furthermore, Anderson does not meet the general standards for relation back as set forth in Tiller or Bense/. Relation 
back under Rule 15(c) requires an amended complaint to share a "common core of operative facts" with the original 
pleading. Bense!. 387 F.3d at 310. Although Anderson characterizes her proposed amendment as merely "alterpng] 
the mode by which defendants caused the injury," (Appellant's Br. 17), her amended complaint alleges entirely 
separate exposure years later while she herself was working. We therefore agree with the District Court that "[t]he only 
thing that the two complaints have in common is [Anderson] herself, and the unfortunate fact that she may have been 
exposed to asbestos twice in her life, under unrelated circumstances." (A. 22.) Thus, we conclude that the District 
Court properly interpreted and applied Rule 15(c). 

B. 

Anderson next argues that she meets the requirements for relation back because the defendants in this case had 
actual notice of her intent to pursue a claim based on her workplace exposure to asbestos in the 1960s and '70s. 
Specifically, she asserts that the District Court erred in finding that notice must come from the original pleading, and in 
finding that her original complaint failed to put defendants on notice of her amended claim. 

We have explained that fair notice is "the touchstone for relation back ... because Rule 15(c) is premised on the 
theory that ·a party who has been notified of litigation concerning a particular occurrence has been given all the notice 
that statutes of limitations were intended to provide.'" Glover, 698 F.3d at 146 (quoting Baldwin Cty. Welcome Ctr. v. 

Bro_wn, 466 U.S. 147. 149 n.3 (1984)). Our precedent states unequivocally. however, that an amendment does not 
relate back "where the original pleading does not give a defendant 'fair notice of what the plaintiffs [amended] claim is 
and the grounds up on which it rests.'" Glover, 698 F.3d at 146 (quoting Baldwin. 466 U.S. at 149 n.3) (emphasis 
added). We therefore reject Anderson's argument that notice need not come from the original pleading. 

We likewise reject Anderson's contention that her original complaint put Appellees on notice of her amended claim. 
The original complaint made no mention of workplace exposure during the 1960s and '70s, and in fact explicitly 
disclaimed any cause of action related to her employment within federal enclaves. 

Accordingly, we agree with the District Co_urt that Anderson was required to provide fair notice in her original pleading 
of asbestos exposure in the workplace, and that she failed to do so. Thus, we conclude that the District Cqurt did not 
abuse its discretion in denying Anderson's motion for leave to amend her pleadings. 

Ill. 

For the foregoing reasons, we will affirm the judgment of the District Court. 

~ Appellees Specialty Products Holding Corp. f/k/a RPM, Inc. and Bondex International, Inc. filed petitions for relief under Chapter 11 
of the Bankruptcy Code. Accordingly, the appeal was stayed by Clerk Order on June 18, 2010 pursuant to 11 U.S.C. § 362. On 
October 12, 2010, we issued an order severing the case and lifting the stay as to Appellees Georgia-Pacific Corporation and Union 
Carbide Corporation. The appeal remains stayed as to all other defendants. 

~ The Honorable Jed. S. Rakoff, United States Senior District Judge for the United States District Court for the Southern District of 

New York, sitting by designation. 

llJ Appellees contend Anderson waived this argument because she failed to raise it before the District Court. While they concede that 
Anderson presented a version of the argument in footnote three of her Brief in Support of Her Objections, see (A. 727), Appellees 

argue this was merely "[a] fleeting reference or vague allusion" that failed to "present□ the argument with sufficient specificity to alert 
the district court." In re Ins. Brokerage Antitrust Litigation, 579 F.3d 241, 262 (3d Cir. 2009). We disagree. Anderson's explicit 

presentation of the issue was sufficient to preserve it for our review. See id. (holding "explicit mention" and "brief discussion" of Issues 
sufficient to preserve for appellate review). 
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CROCIERE S. P. A 
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APPEALS FOR THE ELEVENTH CIRCUIT 

[June 7, 2010] 

JUSTICE SOTOMAYOR delivered the opinion of the Court. 

Rule 15(c) of the Federal Rules of Civil Procedure gov
erns when an amended pleading "relates back" to the date 

~-------- --ef-a-ti-m~-€l~~---P-l.eadiug_andisJ;husJ.tself tjm e.ly... 
even though it was filed outside an applicable statute of 
limitations. Where an amended pleading changes a party 
or a party's name 1 the Rule requires, among other things, 
that ~the party to be brought in by amendment .. , knew 
or should have known that the action would have been 
brought against it, but for a mistake concerning the proper 
party's identity." Rule 15(c)(l)(C). In this case, the Court 
of Appeals held that Rule 15(c) was not satisfied because 
the plaintiff knew or should have known of the proper 
defendant before filing her original complaint. The court 
also held that relation back was not appropriate because 
the plaintiff had unduly delayed in seeking to.amend. We 
hold that relation back under Rule 15(c)(l)(C) depends on 
what the party t9 be added knew or should have known, 
not on the amending party's knowledge or its timeliness in 
seeking to amend the pleading. Accordingly, we reverse 
the judgment of the Court of Appeals. 
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I 
On February 21, 2007, petitioner, Wanda Krupski, 

tripped over a cable and fractured her femu,r while she 
was on board the cruise ship Costa Magica. Upon her 
return home, she acquired counsel and began the process 
of seeking compensation for her injuxies, Krupski's pas
senger ticke,t-whlch explained that it was the sole con• 
tract between each passenger and the carrier, App. to Pet. 
for Cert. 37a-included a variety of requirements for 
obtaining damages for an injury suffered on board one of 
the carrie:r's ships. The ticket identified the carrier as 

"Costa Crociere S. p. A., an Italian corporation, and all 
Vessels and other ships owned, cha.ftered, operated, 
marketed or provided by Costa Crociere, S. p. A., and 
all officers, staff members, crew members, independ
ent contractors, medical providers, concessionaires, pi
lots, suppliers, agents and assigns onboard said Ves• 
sels, and the manufacturers of said Vessels and all 
their component parts." Id., at 27a. 

The ticket required an injured party to submit "written 
notice of the claim with full particulars ... to the carrier 
or its duly authorized agent within 185 days after the date 
of injury." Id., at 28a. The ticket further required any 
lawsuit to be ,ifiled within one year after the date of in
juxy" and to be "served upon ·the carrier within 120 days 
after filing." Ibid. li'or cases arising from voyages depart
ing from or returning to a United States port in which the 
amount in controversy exceeded $75,000, the ticket desig
nated the United States District Court for the Southern 
District of Flo.rida in Broward County, Florida, as the 
exclusive forum for a lawsuit. Id., at 36a. The ticket 
extended the "defenses, limitations and exceptions ... that 
may be invoked by the CARRIER" to "all persons who may 
act on behalf of the CARRIER or on whose behalf the 
CARRIER may act," including ''the CARRIER's parents, 
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subsidiaries, affiliates, successors, assigns, representa
tives, agents, employees, · servants, concessionaires and . 
contractors" as wen· as "Costa Cruise Lines N. V./' identi• 
fied as the "sales and marketing agent for the CARRIER 
and the issuer of this Passage Ticket Contract." Id., at 
29a. The front of the ticket listed Costa Cruise Lines' 
address in Florida and stated that an entity called "Costa 
Cruises" was "the first cruise company in the world" to 
obtain a certain <;ertification of quality. Id.1 at 25a. 

On July 2, 2007, Krupski's counsel notified Costa Cruise 
Lines of Krupski's claims. App. 69-70. On July 9, 2007, 
the claims administrator for Costa CrU1Se requested addi
tional information from Krupski "[i]J+ order to facilitate 
our future attempts to achieve a pre-litigation settlement.' 1 

App; to Pet. for Cert. 23a-24a. The parties were unable to 
reach a settlement, however, and on February 1, 2008-
three weeks before the I-year limitations period expired-
Krupski filed a negligence action against Costa Cruise, I 
invoking the diversity juxisdiction of the Federal Distri.-.c-;-t-------------4,-.---'-
Court for the Southern District of Florida. The complaint 
alleged that Costa Cruise 11owned, operated, managed, 
supervised and controlled" the ship on which Krupski had 
injured herself; that Costa Cruise had extended to its 
passengers an invitation to enter onto the ship; and that 
Costa Cruise owed Krupski a duty of care, which it 
breached by failing to take steps that would have pre-
vented her accident. App. 23-26. The complaint further 
stated that venue was proper under the passenger ticket's 
forum selection clause and averred that, by the July 2007 
notice of .her claims, Krupski had complied with the 
ticket's p:resuit requirements. Id., at 23. Krupski served 
Costa Cruise on February 4, 2008. 

Over the next several months-after the limitations 
period had expired-Costa Cruise brought Costa Croci
ere's existence to Krupski's attention three times. First, 
on Feb:ruary 25, 2008, Costa Cruise filed its answer, as-
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serting that it was not the proper defendant, as it was 
merely the North American sales and marketing agent for 
Costa Crociere, which was the actual carrier and vessel 
operator. Id., at 31. Second, on March 20, 2008, Costa 
Cruise listed Costa Crocie:re as an interested party in its 
corporate disclosure statement. App. to Pet. for Cert. 20a. 
Finally, on May 6, 2008, Costa Cruise moved for summary 
judgment, again stating that Costa Crociere was the 
proper defendant. App. 5, 33-38. 

On June 13, 2008, Krups:ki responded to Costa Cruise's 
motion for summary judgment, arg~g for limited discov
ery to determine whether Costa Cruise should be dis
missed. According to · Krupski, the following sources of 
information led her to believe Costa Cruise was the re
sponsible party: The travel documents prominently identi• 
fied Costa Cruise and gave its Florida address; Costa 
Cruise,s Web site listed Costa Cruise in Florida as the 
United States office for the Italian company Costa Croci• 
ere; and the Web site of the Florida Department of State 
listed Costa Cruise as the only "Costa" company registered 
to do business in that State. Id., at 43-45, 56-59. Krup
ski also observed that Costa Cru.ise's claims administrator 
had responded to her claims notification without indicat
ing that Costa Cruise was not a responsible party. Id., at 
45. With her response, Krupski simultaneously moved to 
am.end her coniplai:ht to add Costa ·cr"ociere as· a deren~ 
dant. Id.1 at 41-42, 52-54. 

On July 2, 2008, after oral argument, the District Court 
denied Costa Cruise's motion fo:r summary judgment 
without prejudice and granted Krups1tl leave to amend, 
ordering that Krupski effect proper service on Costa Cro
ciere by September 16, 2008. Id., at 71-72. Com.plying 
with the court's deadline, Krupski filed an amended com
plaint on July 11, 2008, and served Costa Crociere on 
August 21, 2008. Id., at 73 1 88-89. On that same date, 
the Dfatrict Court issued an order dismissing Costa Cruise 
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from the case pursuant to the parties' joint stipulation, 
Krupski apparently having .concluded that Costa Cruise 
was correct that it bore no responsibility for her injuries. 
Id., at 85-86. 

Shortly thereafter, Costa Crociere-represented by the 
· same counsel who had represented Costa Cruise, compare 
id., at 31, with id., at 100-moved to disn;uss, contending 
that the amended complaint did not relate back under 
Rule 15(c) and was therefore untimely. The District Court 
agreed. App. to Pet. for Cert. 8a-22a. Rule 15(c), the 
court explained, imposes three requirements before an 
amended complaint against a newly named defendant can 
relate back to the original complaint. First, the claim 
against the newly named defendant must have arisen "out 
of the conduct, transaction, or occUJ.'l'ence set out-or 
attempted to be set out-in the original pleading.'' Fed. 
Rules Civ. Proc. 15(c)(l)(B), (C). Second, "within the 
period provided by Rule 4(m) for serving the summons and 

-- - - complaint" (which is ordinarily 120 days from when the 
complaint is filed, see Rule 4(m)), the newly named defen
dant must have ''received such notice of the action that it 
will not be prejudiced in defending on the merits.1' Rule 
15(c)(l)(C)(i). Finally, the plaintiff rimst show that, within 
the Rule 4(m) period, the newly named defendant "knew 
or should have known that the action would have been 
brought against it, but for a mistake concerning the proper 
pmty's identity." Rule 15(c)(l)(C)(ii). 

The first two conditions posed no problem, the court 
explained: The claim against Costa Crociete clearly in• 
valved the same occurrence as the original claim against 
Costa Cruise, and Costa Crociere had constructive notice 
of the action and had not shown that any unfair prejudice 
would result from relation back. App. to Pet. for Cert. 
14a-18a. But the court found the third condition fatal to 
Krupski 1s attempt to relate back, concluding that Krupski 
had not made a mistake concerning the identity of the 
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proper party. Id.> at 18a-21a. Relying on Eleventh Cir
cuit precedent 1 the court explained that the word "mis
take" should not be construed to encompass a deliberate 
decision not to sue a party whose identity the ·plaintiff 
knew before the statute of limitations had run. Because 
Costa Cruise informed K.rupski that Costa Crociere was 
the proper defendant in its answer, corporate clisclosuxe 
statement, and motion for sm;nmary judgment, and yet 
Krupski delayed for months in moving to amend and then 
in filing an amended complaint, the court concluded that 
Krupski knew of the proper defendant and made no 
mistake. . 

The Eleventh Circuit affirmed in an unpublished per 
curiam opinion. Krupski· v. Costa Cruise Lines, N. V., 
LLC, 330 Fed. Appx. 892 (2009). Rather than relying on 
the information contained in Costa Cruise's filings, all of 
which were made. after the statute of limitations had 
expired, as evidence that Krupski did not make a mistake, 
the Court of Appeals noted that the relevant information 
was located withln Krupskfs passenger ticket, which she 
had furnished to her counsel well before the end of the 
limitations period. Because the ticket clearly identified 
Costa Crociere as the canier, the couxt stated, Krupski 
either knew or should have knowp, of Costa Crociere's 
identity as a potential party. 1 It was therefore appropri
ate to treat Krupski as having chosen to sue one potential 
party over another. Alternatively, even assuming that she 
first learned of Costa Crociere's identity as the correct 
party from Costa Cruiss's answer, the Court of Appeals 

1The Court of Appeals stated that it was "imput[ing]" knowledge to 
Krupski 330 Fed. Appx., at 895. Petitioner uses the terms "imputed 
knowledge" and "constructive knowledge" interchangeably in her brle~ 
while respondent addresses only actual knowledge. Because we reject 
the Court of Appeals' focus on the plaintiffs knowledge in the first 
instance, see infra, at 8-13, the distinction among these types o:f 
knowledge is not relevant to our resolution of this case. 
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observed that Krupski waited 133 days from the time she 
filed her original complaint to seek leave to amend and did 
not file an amended complaint for another month after 
that. In light of this delay, the Court of Appeals concluded 
that the District Comt did not abuse its discretion in 
denying relation back. 

We granted certiotari to resolve tension among the 
Circuits over the breadth of Rule 15(c)(l)(O)(ii),2 558 U. S. 
_ (2010), and we now reverse. 

II 
Under the Federal Rules of Civil Procedure, an amend

ment to a pleading relates back to the date of the original 
pleading when: 

"{A) the law that provides the applicable statute of 
limitations allows relation back; 

"(B) the amendment asserts a claim or defense that 
- - -- - - a.rose oufofthe conduct, transact10n 1 or occurrence set 

out--0r attempted to be set out-in the original plead-

2See, e.g., Krupski v. Costa Cruise Lines, N. V., LLC, 330 Fed.Appx. 
892, 895 (OAll 2009) (per curiam) (case below); Rendall-Speranza v. 
Nassim, 107 F. 3d 918, 918 (CADC 1997) (proyision does not authorize 
relation back where plaintiff "was fully aware of the potential defen
dant's identity but not of its responsibility for the harm alleged"); 
Cornwell v. Robinson, 23 F. 3d 694, 705 (CA.2 1994) (no relation back 
where plain.tiff knew the identities of the responsible defendants and 
failed to name them); Goodman v. Praxair, Inc., 494 F. 3d 458, 469--470 
(0A4 2007) (en bane) (rejecting axgument that plaintif!:'s knowledge of 
proper corporate defendant's existence and name meant that no mis
take had been made); Arthur v. Maersk, Inc,, 434 F. 3d 196, 208 (CAB 
2006) ("A 'mistake' is no less a 'mistake' when it flows from lack of 
knowledge as opposed to inaccurate description"); Leonard v. Parry, 219 
F. 3d 25, 28-29 (CAI 20QO) (plaintiffs knowledge ofprope.r defendant's 
identity was not relevant ta whether she made a "'mistake concerning 
the identity of the proper party"") .. We express no view on whethex 
these decisions may be reconciled with each other in light 0£ tb.eir 
specific facts and the interpretation of Rule 15(c)(l)(C)(ii) we adopt 
today. 
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ing;or 

n(C) the amendment changes the party or the nam
ing of the party against whom a claim is asserted, if 
Rule 15(c)(l)(B) is satisfied and if, within the period 
provided by Rule 4(m) for serving the summons and 
complaint, the party to be brought in by amendment: 

"(i) received such notice of the action that it will not 
be prejudiced in defending on the merits; and 

"(ii) knew· or should have known that. the action 
would have been brought against it, but for a mistake 
concerning the proper paxty's identity." Rule 15(c)(l). 

In our view, neither of the Court of Appeals' reasons for 
denying relation back under Rule 15(c)(l)(C)(ii) finds 
support in the text of the Rule. We consider each reason 
in turn. 

A 
The Court of Appeals :first decided that Krupski either 

knew or should have known of the proper party's identity 
and thus determined that she had made a deliberate 
choice instead of a mistake in not naming Costa Crociere 
as a party in her original pleading. 330 Fed. Appx.1 at 
895. By focusing on Krupski's knowledge, the Court of 
Appeals . chose the wrong starting point. The question 
under Rule 15(c)(l)(C)(ii) is not whether Krupski knew or 
should have known the identity of Costa Crociere as the 
proper defendant, but whether Costa Crociere knew or 
should have known that it would have been named as a 
defendant but for an error. Rule 15(c)(l)(C)(ii) asks what 
the prospective defendant knew or .should have known 
during the Rule 4(m) period, not what the plaintiff knew 
or should have known at the time of filing her original 
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·1nfo:rmation irt the pla.intiff's possession is relevant only · 
if it bears on the defendant's understanding of whether 
the plaintiff made a mistake regarding the proper party's 
identity. For pmposes of that inquiry, it would be error to 
conflate knowledge of a party's existenca with the absence 
of mistake. A mistake is "[a]n error, miscoriceptioD.i or 
misunderstanding; an erroneous belief." Black's Law 
Dictionary 1092 (9th ed. 2009); see also Webster's Third 
New International Dictionary 1446 (2002) (defining "mis
take" as "a misunderstanding of the meaning or implica
tion of something"; "a wrong-action or statement proceed
ing from faulty judgment, inadequate knowledge, or 
inattention''; "an erroneous belief'; or 11a state of mind not 
in accordance with the facts"). That a plaintiff knows of a 
party's existence does not preclude her from making a 
mistake with respect to that party's identity. A plaintiff 

--------- - - -may-know......tbat-a-J)rospecthte-defendant---:::eall him party: --------~{,_'~_· ..'..._ 
A-exists, while erroneously believing him to have the ""-
status of party B. Similarly, a plaintiff may know gener-
ally what party A does while misunderstanding the roles 
that party A and party l3 played in the 11conduct 1 transac-
tion, or occurrence" giving rise to her claim. If the plaintiff 
sues party B instead of party A under these circum-
stances, she has made a "mistake concerning the proper 
party's identity" notwithstanding her knowledge of the 
existence of both parties. The only question under Rule 

8Rule 15(c)(l)(O) speaks generally of an amendment to a "pleading" 
that changes "the party against whom a claim is asserted," and it 
the:refo:re is not limited to the circumstance of a plaintiff :filing an 
amended complaint seeking to bring in a new defendant. Nevertheless, 
because the latter is the "typical case" of Rule 15(c)(l)(C)'s applicability, 
see 3 Moore's Federal Practice· §15.19[2] (3d ed. 2009), we use this 
circumstance as a shorthand throughout this opinion. See also id., 
§15.19[3J[a]; Advisory Committee's 1966 Notes on Fed. Rule Civ. 
Proc. 15, 28 U.S. C. App., pp. 122-123 (hereinafter Advisory Commit-
tee's 196tl Ngt~). _ , . . .-. 
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15(c)(l)(C)(ii), then, is whether party A knew or should 
have known that, absent some mistake, the action would 
have been brought against him. 

Respondent urges that the key issue under Rule 
15(c)(l)(C)(ii) is whether the plaintiff made a deliberate 
choice to sue one party over another. Brief for Respondent 
11-16. We agree that making a deliberate choice to sue 
one party instead of another while fully understanding the 
factual and legal differences between the two parties is the 
antithesis of making a mistake concerning the proper 
party's identity. We disagree, however, with respondent's 
position that any time a plaintiff is aware of the existence 
of two. parties and chooses to sue the Wiohg one1 the 
proper defendant could reasonably believe that the plain
tiff made no mistake. The reasonableness of the mistake 
is not itself at issue. As noted, a plaintiff might know that 
the prospective defendant exists but nonetheless harbor a 
misunderstanding about his status or role in the events 
giving rise to the claim at issue, and she may mistakenly 
choose to sue a different defendant based on that misim
pression. That kind of deliberate but mistaken choice does 
not foreclose a finding that Rule 15(c)(l)(C)(ii) has been 
satisfied. 

This reading is consistent with the purpose of relation 
back: to balance the interests of the defendant protected 
by the- statute of limitations\vith the preference expressed 
in the Federal Rules of Civil Procedure in general, and 
Rule 15 in particula:t, for resolving disputes on their mer
its. See, e.g., Advisory Committee's 1966 Notes 122; 3 
Moore's Federal Practice· §§15.02£1], 15.19[3][a] (3d ed. 
2009). A prospective defendant who legitimately believed 
that the limitations period had passed without any at
tempt to sue him has a strong interest in repose. But 
repose would be a windfall for a prospective defendant 
who understoodt or who should have understood, that he 
escaped suit during the limitations period only b_ecause 
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the plaintiff-misunderstood a crucial fact about his iden
tity. - Because a plaintiffs-knowledge of the existence of a 
party does not foreclose the possibility that she has made 
a mistake of identity about which that party should have 
been aware, such knowledge does not support that party's 
interest in repose. · 

Our reading is also consistent with the history of Rule 
15(c)(1)(O). That provision was added in 1966 to respond 
to a recurring problem in .suits against the Federal Gov• 
ernment, . particularly in the Social Security context. 
Advisory Committee's 1966 Notes 122. Individuals who 
had filed timely lawsuits challenging the administrative 
denial of benefits often fail~d to name the party identified 
in the statute as the proper defendant-the curre_nt Secre
tary of what was then the Department of Health, Educa
tion, and Welfare-and named instead the United States; 
the Department of Health, Education, and Welfare itself; 
the nonexi_stent "Federal Security Adm.inistrationn; or a 
Secretary who had recently retired from office. Ibid, By 
the time the plaintiffs discovered their · mistakes, the 
statute of limitations· in many cases had expired, and the 
district courls denied t4e plaintiffs leave to amend on the 
ground that the amended complaints would not relate 
back. _ Rule 15(c) was therefore 11amplified to provide a 
general solution'' to this problem. Ibid. It is conceivable 
that the Social Security litigants knew or reasonably 
should have known the identity of the proper defendant 
either because of documents in their administrative cases 
or by dint of the statute setting forth the filing require
ments. . See 42. U. S. C. §405(g) (1958 ed., Supp. Ill). 
Nonetheless, the Advisory Committee clearly meant their 
filings to qualify as mistakes under the Rule. 

Respondent suggests that our decision in Nelson v. 
Adams USA1 Inc., 529 U. S. 460 (2000), forecloses the 
reading of Rule 15(c)(l)(C)(ii) we adopt today. We dis
agree. In that case, Adams US~ Inc. (Adams), had ob-
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tained an award of attorney's fees against the corporation 
of which Donald Nelson was the president and sole share
holder. After Adams became concerned that the co:rpora
tion did not have sufficient funds to pay the award 1 Adams 
sought to amend its pleading to add Nelson as a party and 
simultaneously moved to am.end the judgment to hold 
Nelson responsible. The District Court granted both 
motions, and the Court of Appeals affirmed. We reversed, 
holding that the requirements of due process, as codified 
in Rules 12 and 15 of the Federal Rules of Civil Procedure, 
demand that an added party have the opportunity to 
respond before judgment is entered against him. Id., at 
465-467. In a footnote explaining that relation back does 
not deny the added party an opportunity to respond to the 
amended pleading, we noted that the case did not arise 
under the "mistake clause". of Rule 15(c):4 "Respondent 
Adams made no such mistake. It .knew of Nelson's role 
and existence and, until it moved to amend its pleading, 
chose to assert its claim for costs and fees only against 
[Nelson's company]." Id., at 467, n. 1. 

Contraxy to respondent's claim, Nelson does not suggest 
that Rule 15(c)(l)(C)(ii) cannot be satisfied if a plaintiff 
knew of the prospective defendant's existence at the time 
she filed her original complaint. In that caseJ there was 
nothing in the :initial pleading suggesting that Nelson was 
an intended parly,\vhile there was evidence m the record 
(of which Nelson was aware) that Adams sought to add 
him only after learning that the company would not be 
able to satisfy the judgment. Id., at 463-464. This evi-

4The "mistake clause" at the time we decided Nelson, was set forth in 
Rule 15(c)(3). 529 U. S., at 467, n. l; 528 F. R. D. 625, 529 (1991). Rule 
15(c) was renumbered in 2007 without substantive change "as part of 
the general restyling of the Civil Rules," at which time it received its 
current placement in Rule 15(c)(l)(C)(ii). Advisory Committee's 2007 
Notes on Fed. Rule Civ. Proc. 15, 28 U. S. C. App., p. 87 (2006 ed., 
Supp. II). 
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dence countered any implication that Adams had origi
nally failed to name Nelson because of any "mistake con• 
earning the proper party's identity," and instead suggested 
that Adams decided to name Nelson only after the fact in 
an attempt to ensure that the fee award would be paid. 
The footnote merely observes that Adams had originally 
been under no ntlsimpression about the function Nelson 
played in the ·underlying dispute. We said, after all, that 
Adams knew of Nelson's "role" as well as his existence. 
Id., at 467, n. 1. Read in context, the footnote in Nelson is 
entirely consistent with our understanding of the Rule: 
When the original complaint and the plaintiff's conduct 
compel the conclusion that the failure to name the pro
spective defendant in the original complaint was the result 
of a fully informed decision as opposed to a mistake con
cerning the pxoper defendant's identity, the requirements 
of Rule 15(c)(l)(C)(ii) are not met. This conclusion is in 

-~k=ee.p.~on today of the Cmirt--Of-.Apperus' 
reliance on the plaintiffs knowledge to deny relation back. 

B 

The Court of Appeals offered a second reason why Krup
ski's amended complaint did not relate back: Krupski had 
unduly delayed in seeking to file, and in eventually filing, 
an amended complaint. 330 Fed. Appx., at 895. The 
Court of Appeals offered no support for its view that a 
plaintiffs dilatory conduct can justify the denial of relation 
back under Rule 15(c)(l)(C), and we find none. The Rule 
plainly sets forth an exclusive list of requirements for 
relation back, and the amending party's diligence is not 
among them. Moreover, the Rule mandates relation back 
once the Rule's requ:ixements are satisfied; it does not 
leave the decision whether to grant relation back to the 
district court's equitable discretion. See Rule 15(c)(l) ('An 
amendment ... relates back ••. when" the three listed 
requirements ~e met (emphasis added)). 
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The mandatory nature of the inquiry for relation back 
under Rule 15(c) is particularly striking in contrast to the 
inquiry under Rule 15(a.), which sets forth the circum
stances in whlch a party may amend its pleading before 
trial. By its terms, Rule 15(a) gives discretion to the 
district court in deciding whether to grant a motion to 
amend a pleading to add a party or a claim. Following an 
initial period after filing a pleading during which a party 
may l:µUend once "as a matter of comae/' "a party may 
amend its pleading only with the opposing pa.rlys written 
consent or the couxt's leave," which the court "should 
freely give ... when justice so requites." Rules 15(a)(l)
(2). We have previously explained that a court may con
sider a movant's "undue delay'' or "dilatory motive" in 
deciding whether to grant leave to a.mend under Rule 
15(a). Foman v. Davis, 371 U. S. 178, 182 (1962). As the 
contrast between Rule 15(a) and Rule 15(c) makes clear, 
however, the speed with which a plaintiff moves to amend 
her complaint or files an amended complaint after obtain
ing leave to do so has no bearing on whether the amended 
c9mplaint relates back. Cf. 6A C. Wright, A. Miller, & M. 
Kane, Federal Practice and Procedure §1498, pp. 142-148, 
and nn. 49-50 (2d ed. 1990 and Supp. 2010). 

Rule 15(c)(l)(C) does permit a court to examine a plain
tiffs conduct duxing the Ru1e 4(m) period, but not in the 
way or £or the purpose respondent or the Court of Appeals 
suggests. Aswe have explained, the question under Rule 
15(c)(l){C)(ii) is what the prospective defendant reasona
bly should have understood about the plaintiff's intent in 
filing the original complaint against the first defendant. 
To the extent the plaintiff's post:filing conduct informs the 
prospective ·defendant 1s unde:i:standing of whether the 
plaintiff initially made a "mistake concerning the proper 
party's identity," a court may consider the conduct. Cf. 
Leonard v. Parry, 219 F. 3d 25, 29 (CAl 2000) ("[P]ost
filing events occasionally can shed light on the plaintiffs 
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state of mind at an earlier time" and "can inform a defen
dant's reasonalJle-beliefs·concerning whether her omission -
from the original complaint represented a mistake (as 
opposed to a conscious choice)"). The plainti:ff s post:liling 
conduct is otherwise immaterial to the question whether 
an a.mended complaint relates back.Ii 

C 
Applying these principles to the facts of this case, we 

think it clear that the courts below erred in denying_ rela
tion back under Rule 15(c)(l)(C)(ii). The District Court 
held that Costa Crociere had "constructive notice" of 
Krupski's complaint within the Rule 4(m) period. App. to 
Pet. for Cert. 15a-17a. Costa Crociere has not challenged 
this fincling. Because the complaint made elem that Krup
ski meant to sue the company that uowned, operated, 
managed, supervised and controlled'' the ship on which -"' -
she was injured~p......2.3, and also :indicated._(.mistak.enly) __________ (. 
that Costa Cruise performed those roles, id., at 23-27, 
Costa Crociere should have known, within the Rule 4(m) 
period, that it was not named as a defendant in that com-
plaint only because of Krupsli's misunderstanding about 
which "Costa" entity was in charge of the shlp-cleai-ly a 
"mistake concerning th~ proper party's identity." 

Respondent contends that because the original com
plaint referred to the tickefs forum :requirement and 
presuit claims notification procedure, Krupski was clearly 
aware of the contents of the ticket, and because the ticket 
identined Costa C:rociere_ as the carrier and proper party 

5 Similarly, WE! reject respondent's suggestion that Rule l6(c) requires 
a plaintiff to move to amend her complaint or to file and serve an 
amended complaint within the Rule 4(m) period. Rule 15(c)(l)(O)(i) 
simply requires that the prospective defendant has received sufficient 
"notice 'of the action" within the Rule 4(m) period that he will not be 
prejudiced in defending the case on the merits. The Advisory Commit
tee Notes to the 1966 Amendment clax:i£y that "the notice need not be 
formal" Advisory Committee's 1966 Notes 122. 
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for a lawsuit, respondent was entitled to think that she 
made a deliberate choice to sue Costa Cruise instead of 
Costa Crociere. Brief for Respondent 18. As we have 
ex.plained, however, that Krupski may have known the 
contents of the ticket does not foreclose the possibility that 
·she nonetheless misunderstood crucial facts regarding the 
two companies' identities. Especially because the face of 
the complaint plainly indicated such a misunderstanding, 
respondent's contention is not persuasive, Moreover, 
respondent has articulated no strategy that it could rea
sonably have thought Krupski was pursuing in suing a 
defendant that was legally unable to provide relief. 

Respondent also argues that Krupski's failure to move 
to amend her complaint during the Rule 4(m) period 
shows that she made no mistake in that period. Id., at 
13-14. But as discussed, any delay on Krupski's part is 
relevant only to the extent it may have informed Costa 
Crociere's understanding duting the Rule 4(m) period of 
whether she made a mistake originally. Krupski's failure 
to add Costa Crociere during the Rule 4(m) period is not 
sufficient to make reasonable any belief that she had 
made a deliberate and informed decision not to sue Costa 
Crociere in the fust instance. 6 Nothlng in Krupski's con
duct during the Rule 4(m) period suggests that she failed 
to name Costa Crociere because of anything other than a 
mistake. 

It is also worth noting that Costa Cruise and Costa 

6The Court of Appeals concluded that Krupski was not diligent 
merely because she did not seek leave to add Costa Crociere until 133 
days after she filed her original complaint and did not actually file an 
amended complaint for another a month. after that. 830 Fed. Appx., at 
895. It is not clear why Krupski should have been found dilatory for 
not accepting at face value the unproven allegations in Costa C:ruise's 

· answer and corporate disclosure form. In fact, Krupski moved to 
amend her complaint to add Costa Crociere within the time period 
prescribed by the District Court's scheduling order. See App. 3, 6-7; 
Record, Doc. 23, p. 1. 
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Crociere are related corporate entities with very similax 
names; "crociera" even means "cruise" in Italian. Cassell's' 
Italian Dictionary 137, 670 (1967). This intexrelationsbip 
and similarity heighten the expectation that Costa Croci
ere should suspect a mistake has been m~de when Costa 
Cruise is named in a complaint that actually describes 
Costa Crociere's activities. Cf. Morel v. DaimlerChrysler 
AG, 56p F. 3d 20, 27 (CAl 2009) (where complaint con
veyed plaintiffs' attempt to sue automobile manufacturer 
and erroneously named the manufacturer as Daimler
Chrysler Corporation instead of the actual manufacturer, 
a legally distinct but related entity named DaimlerChrys-

· Ier AG, the latter should have realized it had not been 
named because of plaintiffs' mistake); Goodman v. Prax
air, Inc., 494 F. 3d 458, 473-476 (CA4 2007) (en bane) 
(where complaint named parent company Praxair, Inc., 
but described status of subsidiary company Praxair Ser- {'' · 
vices, Tnc., suhsidiacy_compacy-hl~hQUJa--Jlca;:ve-----------,,ic-"-
known it had. not been named because of plaintiffs mis-
take). In addition, Costa Crociere 1s own actions contrib-
uted to passenger confusion over "the proper party'' for a 
lawsuit. The front of the ticket advertises that "Costa 
Cruises" has achieved a certification of quality, App. to 
Pet. for Cert. 25a, without .clarifying whether "Costa 
Cruises" is Costa Cruise Lines, Costa Crociere, or some 
other related "Costa" company. Indeed, Costa Crociere is 
evidently aware that the difference between Costa Cruise 
and Costa Crociere can be confusing for cruise ship pas-
sengers. See, e.g., Suppa v. Costa Crociere, S. p. A., No. 
07-60526-CN, 2007 WL 4287508, *l, (SD Fla., Dec. 4, 
2007) (denying .Costa Crociere's motion to dismiss the 
amended complaint where the original complaint had 
named Costa Cruise as a defendant after "find[ing] it 
.simply inconceivable that Defendant Costa Cro.ciere was 
not on notice ... that ... but for the mistake in the origi-
nal Complaint, Costa Crociere was the appropriate party 
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to be named in the action"). 
In light of these facts, Costa Crociere should have 

known that Krupski's failure to name it as a·defendant in 
her original complaint was due to a mistake concerning 
the proper party's identity. We therefore reverse the 
judgment of the Court of Appeals for the Eleventh Circuit 
and remand the case for further proceedings consistent 
with this opinion. 

It is so ordered. 
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FINAL EXAMINATION IN 
CIVIL PROCEDURE §3 
PROFESSOR LONNY HOFFMAN 

Question No. 2 (for typists: limit 500 words) 

Exam Number ----
SPRING2006 
MAY3,2006 

Creighton Miller is the administrator of the estate of Booker T. Pompey. Pompey worked 
for many years on various ships owned by American Heavy Lift Shipping, Inc, He was 
diagnosed with colon cancer and leukemia prior to his death in November 2001. In January 
2004, Miller brought suit against American Heavy Lift Shipping, Inc. under stale law for 
common faw negligence. 

The elements for establishing negligence in this jurisdiction are: (1) a duty owed to the 
plaintiff~ (2) breach of that duty by the defendant; (3) the defendant's breach was a proximate 
cause of injuries sustained by the plaintiff; and (4) the plaintiff suffered injuries as a result. The 
statute of limitations on this cause of action is three years1 thus Miller's January 2004 filing was 
within the limitations period. 

fn particular, relevant language in lbe complaint read as follows: 

10. While serving as a mariner on said vessels, Pompey was exposed Lo asbestos 
and hazardous substances other than asbestos. 

11. As a direct and proximate consequence of his exposure. to asbestos and 
hazardous substances other than asbestos, Pompey has sustained injuries for 
which be seeks damages. 

more, next page 

154 



FINAL EXAMINATION IN 
CIVIL PROCEDURE §3 
PROFESSOR LONN¥ HOFFMAN 

Exam Number ----
SPRJNG2006 
MAY 3, 2006 

In July 2005, Mlller asked the court to grant him leave to amend to add a claim related to 
benzene exposure which ullimately was a causal factor in Pompey contracting leukemia, as 
Miller described it in bis motion. In the amended complaint (attached to the motion), Miller 
again alleged a theory of liability under state negligence law. Miller claimed that Pompey had 
suffered from leukemia as a result of his exposure to benzet;te and benzene-contahrlng products, 
and lis!_e.p specific instances ·and methods of exposure on particular ships. pefendant did not 
oppose the motion to amend and the district judge granted leave to amend .in August 2005. 
Plaintiff then promptly filed the amended complaint. 

In September 2005 defendant asked the court to dismiss the suit on the ground that 
Miller 1s amended complaint did not relate back to his original complaint and that Pompey's 
negligence claim based on his new allegations of exposure to Benzene was barred by the three
year statute oflimitations because it had accrued at least by the date of his death. 

The district courl granted summary judgment to defendant. The court relied on ,,,,,, 
defendant's uncontestrui.argument that different toxins and difte;~po-su~r=e~ca=1-1s,.._e ___ --'<\:I~---'----

-=-:.." .... ,. 

different diseases, and found, specifically, th.at 11exposure to benzene does nol occur or act in the 
same manner as exposure to asbestos.'' Miller filed a timely notice of appeal. 

If you were sitting on the appellate court, how would you rule and why? 

more, next page 
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60 S.W.3d 273 (2001) 

COMPASS EXPLORATION, INC., Appellant, 
v. 

B-E DRILLING COMPANY and Ray E. Eubank, Appellees. 

No. 10-00-301-CV. 

Court of Appeals of Texas, Waco. 

October 10, 2001. . 

275 *275 Jerry C. Hanson, Palestine, for appellant. 

276 *276 J. Clinton Schumacher, Locke, Liddell & Sapp, L.L.P., Dallas, for appellee. 

Before Chief Jusllce DAVlS, Justice VANCE, and Justice GRAY. 

OPINION 

BILL VANCE, Justice. 

Compass Exploration, Inc. ("Compass") hired B-E Drilling Company {"B-E") to drill a well on property In Leon County 
leased by Compass. Ray H. Eubank signed the contract for 8-E. There were provisions in the contract about when B-E 
would be held responsible If the drilling went amiss and the hole was lost. According to the provisions, if the hole 
deviated from true vertical by more than two degrees between any two periodic tests for vertical, and an event 
happened clur!ng drilling whlch caused the hole to be abandoned, B·E would be responsible. 

The hole was drilled to approximately 12,000 feet. However, when the drill pipe was being extracted, It became stuck 
and eventually broke off In the hole. Consequently, the well was abandonep. Tests for true vertical had been conducted 
which indicated the hole may have been more than two degrees off. Compass refused to make full payment under the 
contract. Accordingly, B·E sued Compass ln Dallas County for breach of contl'act and suit on a sworn account. 
Compass did not countersue or challenge venue. The suit In Dallas County was trled to the court which ruled in 
Compass's favcir, finding that B-E falfed to prove It met the drilling speclflcations tn the contract A take-nothing 
judgment was Issued against 8-E. No appeals were taken. 

While the suit in Dallas County was pending, and before trial, Compass filed the present suit in Leon County, claiming 
breach of contract and negligence. After the judgment In 1ha Dallas County suit, B-E filed a mi::itlon for summary 
judgment in the Leon County suit, asserting that Compass's claims {1) should have been brought as compulsory 
counterclaims in the Dallas Counl'j suit, and (2) were barred by res judlcata. Compass responded that a mandatory 
venue statute requlred Its claims to be brought ln Leon County. The !rial court granted the motion, and Compass 

appeals. 

Compass's response to the motion for summary Judgment, and Its complaint on appeal, are that the mandatory venue 
rule In section 15.011 of the Clvll Practices and Remedies Code (1) requires that its claims be brought In Leon County, 
and (2) trumps the compulsory counterclaim rule In Rule 97(a) of the rules of procedure. Tex, Civ. Prac. & 
REM.CODE ANN. § 15.011 {Vernon Supp.2001); Tex.R. Clv. P. 97(a). These provisions read: 

§ 15.011. land 

Actlons for recovery of real property or an estate or Interest in real property, for partition of real property, 
to remove encumbrances from the title to real property, for recovery of damages to real property, or to 

111112016 10:r 
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quiet title to real property shall be brought in the county In which all or a part of the property Is located. 

Rule 97. Counterclaim and Cross-Claim 

(a) Compulsory Counterclaims. A pleading shall state as a countarclalm any claim within !he 
jurisdiction of the court, not the subject of a pending action,. which at the time of filing the pleading the 
pleader has against any opposing party, If It arises out of the transaction or occurrence that Is the 
subject matter of the opposing party's claim and does not require for Its adjudication the presence of 

277 third parties of whom the court cannot acquire jurisdiction; *277 provided, however, that a judgment 
based upon a settlement or CQmprorntse of .a claim of pne party to the t111nsactlo_n gr occurrence prior to 
a dlsposillon on the merits shall not operate as a barto the contlnuatl~n or assertion of the claims of any 
other partY to the transaction or occurrence unless the latter has consented In writing that said Judgment 
shall operate as a bar. · 

Standard of Review 

A partY filing a mo!fon for summary judgment must prove by summary-judgment evidence that "there ls no genuine 
issue as to any material fact and the moving party ls entitled to Judgment as a matter of law on the Issues expressly set 
out in the motion.a Tex.R. Civ. P. 166a{ c); e.g., Nixon v. Mr. Prooerty Manaaemenf Co., 690 S.W.2d 546, 548 

{Tex.1985): Delta Air Unes, Eno. v. Norris, 949 S .W.2d 422. 425 ([ex.Aoo.-Waco 1997. writ denied}, ·We must resolve all 
doubts and indulge every reasonable Inference In favor of the non-movant. Nixon. 690 S.W.2d at 549; Della Air Lines, 
949 S.W.2d at 425. A summary Judgment is reviewed de novo. E.g., Rucker v. Bank One Texas. N.A., 36 S.W.3d 649, 

653 /Tex.Apo.-Waca 2000. oet. filed). 

Seotlon 15.011 

Compass argues that section 15.011 requires the suit to be brought in Leon County, and therefore the Dallas court was 
without jurisdiction and Its judgment is void. Compass says section 15.011 is a jurlsdlctlonal statute. However, ft 
presents no authority for this argument. It Is axiomatic that "venue" provisions do not confer "Jurisdiction." Furthermore, 
the district court in Dallas County had Jurlsdlclion to hear Compass's claims, Just as the district court In Leon County 
did. Tex. Const art V, § 8 (District courts have fforlglnal Jurisdiction ... of all suits, complalnts or pleas whatever, without 
regard to any distinction between law and equity, when the matter In controversy shall be valued at or amount to five 
hundred dollars exclusive of Interest .... "); see also Tex. Gov't Code Ann.§ 24.007 {Vernon 1988). As for venue, If 
Compass wanted to object to venue ln Dallas· County, it should have raised the issue In the Dallas County suit by a 
motion to transfer venue. There ls no indication In the record that It did, and therefore It waived this complaint. Tex.R. 
~Rwm . 

In addition, 8-E's claims do not fall under section 15.011, which by Its express wording does not pertain to 8-E's 
breach-of-contract action for damages from non-payment fer services performed under the contract Therefore, absent 
a venue challenge by Compass, 8-E could prosecute its suit In Dallas County. And "[YJenue of the main action shall 
establish venue of a counterclaim, cross claim, or third-party claim properly joined under the Tex_as Rules of Clvll 
Procedure or any applicable statute ... Tex. Clv. Prao. & Rem.Code Ann. § 15.062 (Vernon Supp.2001). 

Section 15.011 possibly could have controlled venue, but only if Compass had filed its Leon County suit first. Because It 
did not, and for the reasons just stated, section 15.011 does not defeat the summary judgment. 

Rula97(a) 

Rule 97(a) by Its express wording requires all claims "aris[ing] out of the transaction or occurrence that is the subject 
matter of the opposing party's claim" to be brought as counterclaims to the pending suit A counterclaim Is 
compulsory if: (1) It Is within the jurisdiction of the court; (2) it Is not at the time of filing the answer the subject of a 

278 pending action; (3) the action is mature and owned by the pleader at the time of filing the answer; *278 (4) It arises out 
of the transaction or occurrence that ls the subject matter of the opposing party's claim; (5) it is against an opposing 
party in the same capacity; and ( 6) It does not require for its adjud!cation the presence of third parties over whom the f 

"'-;,.., 
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court cannot acquire Jurisdiction. Wyatt v. Shaw Plumbing Co., 760 S.W.2d 245, 247 (Tex.1988). "A defendant's failure 
to assert a compulsory counterclaim precludes Its assertion In later actlons.• Id. 

None of Wyalt elements 1, 2, 31 5, and 6 are In dlsJ?ute. As for element 4, to determine whether or not a defendant's 
claim "arfsas out of the transactfon or occurrence that Is the subject matter of the [plaintiffs] claim,• some courts have 
use<l a "loglcal relatlonshlp" test. E.g., Will/ams v. National Mortg. Co., 903 S.W.2d 398,404 (Tex.App.-Dallas 1995, wri! 
denied): Klein v. Dooley, 933 S.W.2d 255,259 /TexAop.-Houston [14th Dist] 1996), rav'd on other grounds, 949 
S.W.2d 307 (1997). "When the same facts ... are slgniffcant and Joglcally relevant to the various causes of action, the 
'logical relationship' test Is satisfied." \!Vil!lams, 903 S.W.2d at 404 (citing Jack H. Brown & Co. v. Northwest Sign Co., 
718 S.W.2d 397,400 (Tex:Apo.-Dallas 1986, writ refd n.r.e.)). 

It Is undisputed that both suits pertained to B-E's drilling the wen and the loss of the hole, and that performance under 
the contract was at Issue In both suits. We conclude that Compass's claims In the Leon County suft were compulsory 
counterclaims In the Dallas County suit which ware forfeited When Compass did not file them as such. 
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Kedra v. City of Philadelphla, 454 F. Supp. 652 

United States District Court, E. D. Pennsylvania. 

June29, 1978. 

OPINION 

LUONGO, District Judge. 

This civil rights action arises out of an alleged series of brutal acts committed by Philadelphia 
policemen against the plaintiffs. The events set forth in the complaint span one and one-half 
years, from December 1975 to February or March 1977. The defendants have moved to dismiss. 
See Fed.R .. Civ.P. 12(b). 

I., The Factual Allegations 

Plaintiffs are Dolores M. Kedra; her children, Elizabeth, Patricia, Teresa, Kenneth, Joseph}1J 
Michael, Robert, and Jam.es; and Elizabeth's husband, Richard J. Rozanski. Michael, Robert, and 
Jam.es Kedra are minors, and their mother sues on their behalf as parent and natural guardian. 

Defendants are the City of Philadelphia; Police Commissioner-Joseph J. O'N'eill; officials of fue 
Police,Department's Homicide Division-Division Chief Donald P~tterson, Chief Inspector 
Joseph Golden, Lieutenant Leslie Simmins, and Sergeant John Tiers; Homicide Detectives 
Richard Strohm, James Richardson, George Cassidy, and Michael Gannon; Police Lieutenant 
Augustus C. Miller; Police Officers James Brady, Robert Pitney, Jessie Vassor, and John J. 
D'Amico; an officer surnamed Tuffo; and other unidentified members of the Police Department. 
It is alleged that "at all times material to plaintiffs1 cause of action [the City of Philadelphia] 
employed all of the 658*658 individual defendants.'1 It is further alleged that each of the 
individual defendants, "separately and in concert," acted under color of Pennsylvania law and, 
"pursuant to their authority as agents, servants, and employees of defendant City of Philadelphia, 
intentionally and deliberately engaged in the unlawful conduct described •... "They are sued 
"individually and in their official capacity11 and "jointly and severally." 

The series of events set forth in the complaintC21 dates from December 22, 1975. On that evening, 
Richard Rozanski and Joseph and Michael Kedra were arrested at gun point without probable 
cause by defendants Vassar and D'Amico and taken to Philadelphia Police Headquarters (the 
Roundhouse). At the Roundhouse, they were separated and questioned for seventeen hours by 
defendants Strohm, Richardson, Cassidy, ruid Gannon. They were not informed of their 
constitutional rights and were refused requests for counsel. The complaint states - · 

"During the course of the interrogation, plaintiffs Richard Rozanski, Michael Kedra and Joseph Kedra· 
were handcuffed, struck about the head, face, stomach, abdomen, arms and legs with fists and physical 
objects, were harassed and threatened with further physical violence by defendants Strohm, 
Richardson, Cassidy and Gannoni during the course of this interrogation, plaintiff Richard Rozanski's legs 
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were held apart by two of the defendant detectives while he was kicked In the testicles, groin, buttocks 
and legs by defendant Strohm.11 

Rozanski, and Michael and Joseph Kedra each sustained serious injuries as a result of the 
beatings. · 

Meanwhile, defendant Richardson forcibly took Elizabeth Rozanski from her mother1s house to 
· the-Roundhoufo, where she was detained and questioned for seventeen hours by defendants 

Strohm, Gannon, Richardson, andBjmmins. She was not advised of her rights. She was shown 
her husband, who had been beaten badly, and "was threatened with arrest in an attempt to coerce 
a false statement from her.11 A warrantless search of her bedroom was conducted by defendant 
Strohm "and others" without her consent and without probable cause. 

. On that same evening, Dolores Kedra voluntarily went to the Roundhouse 11where she was 
illegally interrogated, coerced into signing a release authorizing the search of her house and 
forcibly detained" for nine hours by Strohm~ Richardson, Cassidy, Gannon, "and other 
unidentified defendants.11 

· 

Seven days later, on the morning of December 29, 1975, defendants Brady and Pitney went to 
the Kedra home, demap.ding to see Richard Rozanski and "falsely stating that they had papers for 
his appearance in Court on the following day." All of the plaintiffs except Dolores Kedra, the 
mother, were at home at the time. The policemen "attempted to drag [Rozanski] out of the 

_____ house," but R_Qzan.ski and Kenneth Kedra shut and locked the door. Rozanski ask~d to see a 
warrant, but Brady and Pitney did not have one. Brady and Pitney then secured the aid of other 
policemen who, without a warrant or probable cause and "through the use of excessive force," 
irbroke open the door with the butt end of a shotgun and forced their way into the house with 
shotguns, handguns, blackjacks, and nightsticks in hand." Defendants Brady, Pitney, Miller, 
Tiers, "and ten to fifteen other defendant members of the Philadelphia Police Department11 

conducted a thorough search of the house and., while doing so, physically assaulted Patricia, 
Joseph, Michael, and Kenneth Kedra, :inflicting serious injuries. They also attempted to 
confiscate a camera and note pad being used by Joseph Kedra. It is alleged further that-

"[T]he defendants Ul)!awfully detained plaintiffs within the house by blocking off both the front and rear 
doors, holding plaintiffs in fear of life and limb by visibly displaying shotguns, handguns and 659*659 
nightsticks, and through threats of violence, coercion and abusive language.'' 

Rozanski and Joseph, Michael, and Kenneth Kedra were taken to the Roundhouse in a police 
van, and Kenneth was beaten while being led to the van. At the Roundhouse, Michael and 
Kenneth were "unlawfully detained11 for twenty-four hours, and Rozanski "was struck in the face 
by defendant Strohm" and was denied repeated requests for counsel. 11[W]ithoutjust or probable 
cause," Rozanski was charged with murder, burglary, and receiving stolen goods, and Kenneth 
and Joseph were charged with assault and battery, harboring a fugitive, and resis~g arrest. In 
defending these charges, they incurred attorney's fees. All tJ;rree later were acquitted on all 
counts. 
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With respect to the December 1975 events, the complaint sets forth the following general 
allegations: 

"17, At all times material to plaintiffs' cause of action, plaintiff Richard Rozanski, through his attorney, 
offered to voluntarily surrender to the Phl!adelphia Police; the defendants chose, however, to engage in 
the course of conduct described In detail above1 the purpose and effect of which was to knowingly, 
intentionally and deliberately deprive plaintiffs of rights secured by the Constitution of the United 
States. 

18. All of the aforementioned acts were committed by defendants intentionally1 deliberately and 
maliciously, pursuant to their authority as agentsj servants and employees of the Police Department of 
the City of Philadelphia. 

19. The aforementioned acts were committed with the consent and knowledge and at the direction of 
defendants Joseph F. O'Nelll in his capacity as Police Commissioner of the City of Phllade!phla. 

20. The aforementioned acts were committed with the knowledge and consent and at the direction of 
defendant Joseph Golden In his official capacity as Chief Inspector of the Homicide Division of the Police 
Department of the City of Philadelphia. 

21. The aforementioned acts were committed with the knowledge and consent and at the direction of 
Captain Donald Patterson, Chief of the Homicide Dlvislon of the Philadelphia Police Department1 

lieutenant Lesley Simmins and Sergeant John Tiers, in their official capacities as supervisory officials of 
the Philadelphia Police Department. 

· 22. The defendants named in Paragraphs 18, 19, 20 and 21 are and were at all times material to 
plaintiffs' cause of action in a position to exercise direct supervlsion of the defendant officers and 
detectives and did In fact exercise such control and supervision at all times material to plaintiffs' cause 
of action. 

23. All of the aforementioned acts were committed wlthoutjust or probable cause with regard to each 
of the plaintiffs." 

The complaint alleges further that "defendants have engaged and continue to engage in a 
systematic pattern of harassment, threats and coercion with the intention ot and having the effect 
of depriving plaintiffs of ... rights and privileges .... 11 As part of this "pattern," Michael Kedra 
was arrested in June 1976 and was beaten by defendant Strohm, "who handcuffed plaintiffs 
hands behind his back, and struck him in the chest and stomach with a nightstick and fist.11 Jam.es 
Kedra has been ''harassed and threatened without cause" by defendants D'Amico, Brady and 
Pitney, and in February or March 1977 "was grabbed by the shirt" by Tuffo and Pitney "and 
threatened with physical violence." 

The complaint asserts that "as a result of the aforementioned actions, plaintiffs have suffered and 
continue to suffer severe emotional distress." 

IT .. The Suit and the Motion 
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Plaintiffs' complaint was filed on November 23, 1977. The action is brought under the 
Constitution and the Civil Rights Act of 1871, 42 U.S.C. §§ 1983, 1985, 1986. Jurisdiction is 
based on 28 U.S.C. §§ 1331 and 1343. As a basis for their civil rights 660*660 claims, the 
plaintiffs assert that defendants' actions deprived them of the following federal "rights, privileges 
and immunities": · 

11(a) The right of free speech and the right to peacably [sic] assemble under the First and Fourteenth 
Amendments. · · · ·· · · - - · · · 

(b) The right to be secure in their persons, houses, papers, and effects against unreasonable searches 
and seizures under the Fourth and Fourteenth Amendments. · 

{c) The prohibition against compulsory self-Incrimination under the.Fifth and Fourteenth Amendments . 
. 

(d) The right to be free from deprivation of life, liberty or property without due process of law under the 
Fifth and Fourteenth Amendments. 

(e) T~e prohibition against cruel and unusual punishment under the Eighth and Fourteenth 
Amendments. 11 

Without explanation, the complaint also cites the Equal Protection Clause of the Fourteenth 
Amendment and Article 1, §§ 1, 8, and 9 of the Pennsylvania Constitution. Plaintiffs also invoke 
the pendent jurisdiction doctrine to assert additional claims under Pennsylvania law 11for false 
arrest, false imprisonment, malicious prosecutio~ assault and battery, trespass to real and ·· f ; personatpropertyantl negligent-an:d-mtentionalmfliction--of--emotional-distressf-P1aint±fftteek~-- "·· . 
compensatory and punitive damages in excess of $10,000 and attorneys' fees and costs. 

All of the named defendants have filed the motion to dismiss. It is based on several grounds[3l 
and raises questions of procedure as well as jurisdictional and substantive issues under the civil 
rights laws. In addition, the pendent state claims raise jurisdictional issues not discussed in the 
motion which should be examined in this opinion. 

m .. Procedural Questions 

Defendants' motion raises two matters that essentially are procedural. First, they contest Dolores 
Kedra's prosecution of the case on behalf of her minor sons, Michael, Robert, and James. 
Second, they contend that there has been an improper joinder of parties. 

B. Joinder 

Defendants contend that there has been an improper joinder of parties under Federal Rule of 
Civil Procedure 20( a), which provides: · 

11AII persons may join In one action as plaintiffs if they assert any right to relief jointly, severally, or In the 
alternative in respect of or arlsing out of the same transaction, occurrence, or series of transactions or 
occurrences and if any question of law or fact common to all these persons will arise In the action. All· 
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persons ... may be joined in one actlon as defendants if there is asserted against them jointly, severally, 
or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, 
or series of transactions or occurrences and if any question of law or fact common to all defendants wlll 
arise in the action. A plaintiff or defendant need not be Interested in obtaining or defending agalnst all 
the relief demanded. Judgment may be given for one or more of the plaintiffs according to their 
respective rights to relief, and against one or ·more defendants according to their respective liabllitles.11 

Defendants argue that plaintiffs' claims again.st them do not "aris[ e] out of the same transaction1 

occurrence> or series of transactions or occurrences" because they stem from events spanning a 
fourteen or fifteen month period.C61 

The joinder provisions of the Federal Rules are very liberal. As the Supreme Court noted in 
United Mine Workers v. Gibbs, 383 U.S. 715~ 86 S.Ct. 1130, 16L.Ed.2d218 (1966), 

"Under the Rules, the impulse is toward entertaining the broadest possible scope of action consistent 
with fairness to the parties; joinder of claims, parties and remedies is strongly encouraged." 

383 U.S. at 724, 86 S.Ct. at i138 (footnote omitted). 

The reason for the liberality is that unification of claims in a single action is more convenient and 
less expensive and time-consuming for the parties and the court. Mosley v. General Motors 
C01p., 497 F.2d 1330, 1332 (8th Cir. 1974). In recognition of this attitude, tbe "trans~otion or 
occurrence" language of Rule 20 has been interpreted to "permit all reasonably related claims for 
relief by or against different parties to be tried in a single proceeding. Absolute identity of all 
events is unnecessary." Id. at 1333. 

662*662 Although the events giving rise to plaintiffst claims in this case occurred over a lengthy 
time period, they all are "reasonably related." .The complaint sets forth a series of alleged 
unlawful detentions, searches, beatings and similar occurrences and charges defendants with 
nengag[ing] in a systematic pattern. of harassment, tbreats and coercion with the intention of ... 
depriving plaintiffs of [their] rights"i each of the incidents set forth is encompassed within the 
"systematic pattern." There is no logical reason why the systematic conduct alleged could not 
extend over a lengthy time period and, on tb.e face of these allegations, there is nothing about the 
extended time span that attenuates the factual relationship among all of these events. The claims 
against the defendants "aris[e] out of the same transaction, occurrence, or series of transactions 
or occurrences" for purposes of Rule 20(a), and therefore jo:inder of defendants in tbis case is 
proper. 

Apart from the procedural propriety of the joinder under Rule 20(a), however, there is a question 
whether a single trial of all claims against all defendants will prejudice some of the defendants. 
Some of the defendants were involved in only one of the several incidents alleged, and lumping 
them together with other defendants wlio were involved in more than one incident may be unfair. 
This problem is of particular concern with respect to the December 29, 197 5 incident, which, 
apart from the allegations of direction, supervision, and control, appears to involve different 
actors than the other incidents alleged. Federal Rule 20(b) provides the court with power to 
remedy this situation: 
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"The court may make such orders as will prevent a party from being embarrassed, delayed, or put to 
expense by the Inclusion of a party against whom he asserts no clalm and who asserts no claim agaln~t 
him, and may order separate trials or make other orders to prevent delay or prejudice.11 

At oral argument> counsel for both sides recognized the potential prejudicial effect of the joinder 
in this case and suggested fo:tmulation of a stipulation which would attempt to remedy the 
problem. It appears, however, that it will be better to deal with the problem after discovery has 
been -con1pletetl and the case is ready for trial. At that time, the degree of involvement of each of · 
the defendants· will be more clear and potential prejudice will be easier to assess. I therefore shall 
defer decision of this aspect of the case. I shall retain flexibility to sever portions of it or to take 
other remedial actions, if necessary, once the prejudice issue is more clearly focused. · 

[1] Joseph Kedra is named as a plaintiff in the body of the complaint but not in the caption. This oversight violated 
federal pleading rules (see Fed.R.Civ.P. lO(a); Ganigan v. California Stale Legislature, 263 F.2d 560, 567 (9th 
Cir.), cert. denied, 359 U.S. 980, 79 S.Ct. 901, 3 L.Ed.2d 929 (1959)) and should be corrected by am.endment. 

[2] The facts related in the text are as alleged in the complaint. For purposes of this motion, those allegations are 
taken as true. See Estelle v. Gamble, 429 U.S. 97, 99, 97 S.Ct 285, 50 L.Ed.2d251 (1976). 

(6] The Federal Rules permit unlimltedjoinder of claims against an opposing party (Fed.RCiv.P. 18(a)), but in 
multiparty cases joinder is limited by the requirement of Rule 20(a) that plaintiffs or defendants may not be joined in 
the same case unless some of the claims by or against each party arise out of common events and contain common 
factual or legal questions. Defendants have not argued that common factual and legal questions are not present in 
this case; the similarity of the claims against each defendant makes it abundantly clear that there are common issues. 

______ Qu_c~eY:'part:ks_arejoined under Rule 20(a;), Rule 1 ~~djcinder of claims .igainst thase_partie,,,___ __ ~&1r{-'--

is fully applicable. See Advisory Committee oriRules~ Note to 1966 Amendment to Rule 18. '
t
•· 
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Joinder and Amendment Problem 

Stuart and Sara Buck and Wanda Willie served one complaint with a summons on Fresh 
Flowers, Inc. ("FF") on January 5, 2019. They alleged that the Bucks have lived on 
Braesvalley in Houston, Texas, five doors down from Wanda Willie. They alleged that 
the Bucks retained FF in January 2017 to deliver fresh flowers to their house once every 
two weeks. The Bucks provided FF a key to their home. The complaint further alleged 
that Willie had the same deal with FF beginning in February 2017 and that Willie also 
gave the company a key to her house. The complaint further alleges that on March 8, 
2017, the Bucks' house was negligently left unlocked by FF and that, as a result, their 
house was burglarized that day and $15,000 worth of property was stolen. The complaint 
further alleged that on April 12, 2017 the Willie house was negligently left unlocked by 
FF and that, as a result, her house was burglarized that day and $9,000 worth of property 
was stolen. The plaintiffs seek damages in these amounts and demand a jury trial. 

Relevant dates: 

January 2017 Bucks' agreement with FF 
February 2017 Willie's agreement with FF 
March 8, 2017 Bucks' house burglarized 
April 12, 2017 Wille' s house1 burglarized 
January 5, 2019 Suit filed 

Questions: 

1. IfFF moves under Rule 21 to sever the claims of the Bucks and Wanda Willie into 
separate actions on the ground that under Rule 20 the plaintiffs may not join 
together as co-plaintiffs, how should the court rule, and why? 

2. On May 15, 2019, the Bucks move to amend the complaint to add a count against 
FF for negligently ruining their fine linen tablecloth. They claim that the same day 
on their house was robbed (March 8, 2017), the flowers that were delivered to them 
leaked and that their tablecloth was ruined. Their amended complaint also includes 
the allegation that they told FF of the damage the very next day (March 9, 2017), 
at the same time that they also reported the burglary to FF. Assume that the relevant 
statute of limitation is two years. How should the court rule if FF opposes this 
amendment? 
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